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J. Y. Interpretation No.377 (March 31, 1995) =

ISSUE: Is the directive issued by the Ministry of Finance, which states
to the effect that the income tax levied on any salary repaid in
lump sum upon one’s reinstatement should be based on the
date of actual payment, constitutional?

RELEVANT LAWS:

Articles 14, 22, 76-1, Paragraphl, 84 and 88 of the Income Tax
Act (FIfFMES Twafk s F =+ =45~ L+t —
% —3E - BEA+wiE > F A+ A4 ) ; Directive Ref. No.
(60)-TSYFT-368 issued on June 2, 1971, by the Department of
Taxation, Ministry of Finance ( B B3 ME <+ F-~ A =
AO0)EM—EFH=ZSARER) .
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income year ( Fif35% 8 5% ) , cash basis (4&fHE B4 ) ,
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scribed under Articles 14 and 88 of the
Income Tax Act, in reference to the intent
of Article 76-1, Paragraphl, thereof. In
other words, the imposition of annual
consolidated income tax should be limited
to realized income, regardless of whether
the cause of income occurs in a particular
year. The Directive Ref. No. (60)-
TSYFT-368 issued on June 2, 1971, by
the Department of Taxation, Ministry of
Finance, explains to the effect that the
consolidated income tax levied on the sal-
ary repaid in lump sum by the agency the
taxpayer served for the period of the tax-
payer’s suspension from office for certain
reason upon his reinstatement should be
based on the date of actual payment and
on the aggregate amount of the actual
payment. The said directive is in line with
the legislative intent of the aforesaid pro-
vision of the Income Tax Act and is,

therefore, not unconstitutional.

REASONING: Two different
methods have been adopted in determin-
ing the income year, namely, the cash ba-
sis and accrual basis. There are advan-

tages and disadvantages of both methods.

g BAATBIRIFZ A LE  FEE
BRI MZ B AT TR AT
FaR o WA B I PTIER B B A
R MBI E ST FSA =R
ER—EFEZANARE R MA MR E
AR EFIIE > IR IR —
RAE LRI M 232 0 EATHBL
2 B LA > e BT 24058 0 3R
BEREPTIRMZ BT 0 5o ERPTIFR
F2EE o BEXG A -

BREEDE : 22w s
BEABAT TR RERE ARy £
HATAER E A A R o dofT3RIE 0 &
SEREF o BRIS EZPTIFRIER
AMEAFT IR Z R Ko B F E EPT



It is a question of legislative discretion
when it is a matter of deciding which
method is to be adopted. The past
amendments to the Income Tax Act have
never adopted the accrual basis, as is
used, in principle, for profit-seeking en-
terprise income tax (refer to Article 22 of
the Income Tax Act, as amended and
promulgated on December 30, 1989), for
the imposition of income tax for an indi-
vidual, but instead the date of actual pay-
ment to the individual is used as the basis,
i.e., the cash basis. Such contrast is crystal
clear after referring to the following pro-
visions of the Income Tax Act: Article 14,
Paragraphl, thereof provides to the effect
that the gross amount of consolidated in-
come of an individual shall be the aggre-
gate of various categories of income for
the whole year; Article 88, Paragraph 1,
thereof provides that, for a taxpayer hav-
ing income of various categories, the tax
withholder involved shall withhold tax
payable at the time of payment as per the
prescribed tax rates or withholding proce-
dures, and pay the tax withheld in accor-
dance with relevant provisions thereof;

but Article 76-1, Paragraph 1, thereof
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provides that the income tax levied on the
undistributed earnings of a company shall
be calculated based on the tax rate appli-
cable in the taxable year, regardless of the
date of actual payment. Therefore, the
levy of the consolidated income tax for an
individual depends on whether the income
of a particular year is realized. Whoever
receives cash or cash equivalent as pay-
ment will be subject to taxation. If such
cash or its equivalent is not received for
any reason in law or in fact, it will be re-
garded as income not realized and, as
such, will not be counted toward one’s
income. The Directive Ref. No. (60)-
TSYFT-368 issued on June 2, 1971, by
the Department of Taxation, Ministry of
Finance, states, “The income year should
be determined based on the date of actual
payment. The consolidated income tax
levied on the salary repaid in lump sum by
the agency the taxpayer served for the
period of the taxpayer’s suspension from
office for certain reason upon his rein-
statement should be based on the date of
actual payment and on the aggregate
amount of the actual payment.” The said

directive is in line with the legislative in-
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tent of the aforesaid provision of the In-
come Tax Act and is, therefore, not un-
constitutional. In respect of the situation
where a public functionary is suspended
from his office for statutory cause and
does not receive any remuneration or liv-
ing allowance during the period of such
suspension, the remuneration repaid in
lump sum for the period of such public
functionary’s suspension upon his rein-
statement should be distinguished from
the circumstances under which a taxpayer
may change of his own free will when his
income is paid. Income of the kind is ac-
cumulated over a long period of time, and,
as is hereby pointed out, whether tax
should be levied on the aggregate amount
thereof for the income year should be an
issue to be addressed later when the In-

come Tax Act is amended.

Justice Tieh-Cheng Liu filed dissenting

opinion.
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