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J. Y. Interpretation No.374 (March 17, 1995) =

ISSUE: Is it constitutional for courts to dismiss a civil case brought by
a contesting landowner who did not dispute on site during a
land survey but who did contest the survey results without suc-
cess within the period of public notice?

RELEVANT LAWS:

Articles 15 and 16 of the Constitution ( &i& % + 748 ~ &+
<& ) ; Articles 46-1 to 46-3 of the Land Act ( £ ¥ %5 vy
+tEz— s Btk = s Bt =) ;) Article
5, Paragraph 1, Subparagraph 2, of the Constitutional Interpre-
tation Procedure Act ( &) iAkFE KA B E R EMH XL P AIEH —
A% — 2 ) ; Article 3 of the Standard Act for the Laws and
Rules ( ¥ sk % #AZ 4% % =44 ) ; The Resolution of the 8th
Supreme Court Civil Law Convention (April 22, 1986) (& &
FRETAFWA A EARRER®R IR .

KEYWORDS:
land-ownership map ( ¥:4% 8 ) , property rights ( 8f & 4 ) ,
right of instituting legal proceedings ( ZFZaHE ) . **

HOLDING: The re-surveying of B REWFE WG
a land-ownership map pursuant to Articles X — £ FHvg -+ &2 = Z T HT &
46-1 to 46-3 of the Land Act is purely a [ FA] > &b & 3B B R A RRAE S 4 1

* Translated by Professor Tze-Shiou Chien.
** Contents within frame, not part of the original text, are added for reference purpose only.



technical service ex officio provided by
the land administration office. The pur-
pose of this service is to utilize a census
and survey to reflect the scope of the peo-
ple’s original ownership on the land-
ownership map correctly and completely.
It does not expand or diminish the scope
of the people’s private rights. Therefore,
when a landowner according to law brings
a civil case contesting a boundary before
the courts, the courts should not, based on
the reason that there is obviously no basis
for him/her to ask that the boundary be
redrawn to correct his/her earlier mistake
in identifying the boundary, dismiss the
case, but should, based on the examina-
tion of the evidence, substantially review
the case, even though the bordering land-
owners, having been notified by the land
administration office, were on site to iden-
tify the boundary jointly and no dispute
arose when the land administration office
did the survey. This is necessary because
the land administration office according to
law has to register the change of land
boundary based on the survey once the
period of public notice of the survey result

expires, even though the landowner, in
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order to correct his/her earlier mistake
made on site, contests the result within the
period of public notice. The Resolution of
the 8th Supreme Court Civil Law Conven-
tion (April 22, 1986), Part I, essentially
states that to implement the policy for
clarifying the scope of landownership in
the Land Act thoroughly and to avoid any
interruption, the landowner who identifies
the boundary earlier on site should not be
allowed to ask that the boundary be re-
drawn later and the civil suit bought by
him/her should be dismissed as frivolous.
Said Resolution, being inconsistent with
the above holding and in violation of the
constitutional rules protecting the people’s
property rights and the right to institute
legal proceedings, shall no longer apply.

REASONING: Article 5, Para-
graph 1, Subparagraph 2, of the Constitu-
tional Interpretation Procedure Act pro-
vides that when an individual whose con-
stitutional right was infringed upon and
whose remedies provided by law for such
infringement have been exhausted has
questions on the constitutionality of the

statute or regulation relied upon by the

BEREDET : ArRXETE
WEMNER GRS AR AT 0 A
RALE R LR AEF » B2 Rk
RF - BAREZAFIRAT R HAE
SR BB PT I8 R 2R R A A
MERZRAE  RRFMRBEEE KL
RGeS 0 R K ERZ LR
1 kR A (e kAR RS =
WX IRE) H AR U e R R



court of last resort in its final judgment, he
may make petition for interpretation of the
Constitution. This Council has repeatedly
ruled (See J.Y. Interpretations Nos. 216,
238 and 336) that the regulation men-
tioned in the provision should not be con-
fined to the regulation in the formal sense
or to some legal titles (e.g., Article 3 of
the Standard Act for the Laws and Rules).
The administrative rules or opinions on
applying the law (e.g., opinion letters by
relevant agencies) ex officio promulgated
by the central or local governments could
be the objects for judicial review if they
are invoked by the judges in the final
judgment, although they have no legal
binding force on the independent judges.
According to current laws, the judicial
branch, except in concrete cases, may ex-
press its legal opinions in precedents and
resolutions. It is an established practice
that the precedents whose constitutionality
is challenged by the people have been
deemed as regulations mentioned above
and have been reviewed by this Council
(See J.Y. Interpretations Nos. 154, 177,
185, 243,271, 368 and 372). Although the

Resolutions made by the Supreme Court
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have only consultative, not legally bind-
ing, force on judges and therefore cannot
be seen as equal to the Precedents, due to
the fact that they are made according to
law (See Article 78 of the Court Organic
Act and Article 32 of the Regulation Gov-
erning the Operational Procedures of the
Supreme Court) and represent the legal
opinions of the Supreme Court, they shall
be deemed equivalent to the regulations
mentioned above if they are invoked by
judges in judgments, and thus subject to
review by this Council once the people

make petition for interpretation.

Article 15 of the Constitution pro-
vides that the right of property shall be
guaranteed to the people. Article 16 of the
Constitution also explicitly provides that
the people shall have the right to institute
legal proceedings. Accordingly, when a
person whose property rights have been
infringed institutes legal proceedings to
seek remedies, the concerned court qua a
judiciary organization should ex officio
make the judgment to resolve the dispute,
based on the examination of evidence and

rules of experience and reasoning. The re-
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surveying of a land-ownership map pursu-
ant to Articles 46-1 to 46-3 of the Land Act
is purely a technical service ex officio pro-
vided by the land administration office.
The purpose of this service is to utilize a
census and survey to reflect the scope of
the people’s original ownership on the
land-ownership map correctly and com-
pletely. It does not expand or diminish the
scope of the people’s private rights. There-
fore, when a landowner according to law
brings a civil case before the courts con-
testing a boundary, the courts should not,
based on the reason that there is obviously
no basis for him/her to ask that the bound-
ary be redrawn to correct his/her earlier
mistake in identifying the boundary, dis-
miss the case, but should, based on the ex-
amination of the evidence, substantially
review the case, even though the bordering
landowners, having been notified by the
land administration office, were on site to
identify the boundary jointly, and no dis-
pute arose when the land administration
office did the survey. This is necessary
because the land administration office ac-
cording to law has to make the change in

registration of land boundary based on the
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survey once the period of public notice of
the survey result expires, even though the
landowner, in order to correct his/her ear-
lier mistake made on site, contests the
result within the period of public notice.
The Resolution of the 8th Supreme Court
Civil Law Convention (April 22, 1986),
Part I, essentially states that to implement
the policy for clarifying the scope of
landownership in the Land Act thoroughly
and to avoid any interruption, the land-
owner who identifies the boundary earlier
on site should not be allowed to ask that
the boundary be redrawn later and the
civil suit bought by him/her should be
dismissed as frivolous. Said Resolution,
being inconsistent with the above holding
and in violation of the constitutional rules
protecting the people’s property rights and
the right to institute legal proceedings
shall no longer apply.

Justice Jyun-Hsiung Su filed dissenting
opinion in part.

Justice Chi-Nan Chen filed dissenting
opinion.

Justice Sen-Yen Sun filed dissenting opin-

ion.
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Justice Young-Mou Lin filed dissenting

opinion.



