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J. Y. Interpretation No.372 ( February 24, 1995) =

ISSUE: The Supreme Court’s precedent holds that “although a spouse
who has suffered unbearable mistreatment in cohabitation is
entitled to sue for divorce, it does not include cases where the
other party temporarily loses control and overreacts to the
spouse’s misconduct.” Is the said precedent in conflict with the
Constitution, thus being void?

RELEVANT LAWS:

Universal Declaration of Human Rights (#RAM#E T T ) ;
Article 9, Paragraph 5, of the Amendments to the Constitution
(BIRIEEALIF U5 278 ) ; Article 1052, Paragraph 1,
Subparagraph 3 of the Civil Code ( R ix % —F &K &+ —14&
% — A% =2 ) ; Supreme Court’s Precedent S.T. 4554
(Supreme Court, 1934) (mHER—_t=FL+LFFWA
AV SRFI)

KEYWORDS:
personal dignity ( A3 ) , personal safety (A& %42 ) ,
unbearable mistreatment cohabitation ( R F E = EHF)
marriage (4548 ) ,domestic violence ( RE % 1) . **
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* Translated by Dr. Tze-Shiou Chien.
** Contents within frame, not part of the original text, are added for reference purpose only.
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sonal safety are two of the fundamental
concepts underlying the constitutional
protection of the people’s freedoms and
rights. Our society expects that the institu-
tion of marriage should be protected by
preventing domestic violence and by im-
proving mutual respect between spouses.

3

To determine what constitutes “unbear-
able mistreatment in cohabitation” as pro-
vided in Article 1052, Paragraph 1, Sub-
paragraph 3, of the Civil Code, the courts
should, case by case, take into account the
degree of the mistreatment suffered by the
injured party, the levels of education of
both parties, their social status, and so on,
and determine whether the continuity of
the marriage is threatened. If the degree of
mistreatment suffered by the injured party
goes beyond the encroachments on per-
sonal dignity and security that would be
tolerated by most spouses, this should be
seen as unbearable mistreatment in co-
habitation. The Supreme Court’s Prece-
dent S.T. 4554 (Supreme Court, 1934)
held that: “although a spouse who has
suffered unbearable mistreatment in co-
habitation is entitled to ask for a divorce,

this does not include cases where the
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other party temporarily loses control and
overreacts to the spouse’s misconduct.”
This Precedent, which does not exclude
the operation of the abovementioned fun-
damental ideas and social expectations if
the other party’s overreactions threaten
the continuity of the marriage, is not in

violation of the Constitution.

REASONING: The mainte-
nance of personal dignity and the protec-
tion of personal safety are contained in the
Universal Declaration of Human Rights,
and are also two of the fundamental con-
cepts underlying our constitutional protec-
tion of the people’s freedoms and rights.
Article 9, Paragraph 5, of the Amend-
ments to the Constitution, which provides
that: “The State shall protect the dignity of
women, safeguard their personal safety,
eliminate sexual discrimination, and fur-
ther substantive gender equality,” en-
shrines the above ideas. In Interpretation
No. 365, this Council has held that this
constitutional protection shall also be ap-
plicable to marital relations and domestic
life. The objective of marriage is for a

husband and wife to live together. The
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spouses should strive and cooperate to
maintain their mutual satisfaction, secu-
rity and happiness. Therefore, it is not
only a necessity for a stable marriage but
also generally expected that a husband
and wife should respect each other to im-
prove mutual harmony and to prevent
domestic violence. Article 1052, Para-
graph 1, Subparagraph 3, of the Civil
Code, which provides that a spouse who
suffers unbearable mistreatment inflicted
by the other party in cohabitation is enti-
tled to resort to the courts for a divorce, is
aimed at protecting the personal dignity
and safety of both spouses. If the mis-
treatment becomes so severe that the con-
tinuity of the marital relationship seems
unlikely, a request for divorce should be
approved. To determine so-called “un-
bearable mistreatment in cohabitation,”
the courts should, case by case, take into
account the degree of the mistreatment
suffered by the injured party, the levels of
education of both parties, their social
status, and so on, and determine whether
the continuity of marriage is threatened. If
the degree of mistreatment suffered by the

injured party goes beyond the encroach-
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ments on personal dignity and security
that would be tolerated by most spouses,
this should be seen as unbearable mis-

treatment in cohabitation.

The Supreme Court’s Precedent S.T.
4554 (Supreme Court, 1934) held that:
“although a spouse who has suffered un-
bearable mistreatment in cohabitation is
entitled to ask for a divorce, this does not
include cases where the other party tem-
porarily loses control and overreacts to the
spouse’s misconduct.” The holding said
only that the other party temporarily los-
ing control and overreacting to the
spouse’s misconduct should not necessar-
ily be seen as inflicting unbearable mis-
treatment in cohabitation. Accordingly,
once education levels, social status and
other relevant factors have been taken into
account, if the overreactions do not
threaten the continuity of the marriage,
the request for a divorce based on unbear-
able mistreatment in cohabitation should
not be approved. This precedent does not
intend to confer upon the other party
powers to punish the party who commits

the misconduct. If the degree of mistreat-
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ment suffered by the injured party goes
beyond the encroachments on personal
dignity and security that would be toler-
ated by most spouses, this should be seen
as unbearable mistreatment in cohabita-
tion. Therefore, the Supreme Court’s
Precedent S.T. 4554 (Supreme Court,
1934), which does not exclude the appli-
cation of Article 1052, Paragraph 1, Sub-
paragraph 3, of the Civil Code if the other
party’s overreactions become detrimental
to the continuity of marriage, is not in vio-

lation of the Constitution.

Justice Young-Mou Lin filed concurring
opinion.

Justice Jyun-Hsiung Su filed concurring
opinion and dissenting opinion in part.
Justice Tong-Schung Tai filed dissenting

opinion in part, in which Justice Vin-

cent Sze joined.
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