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ISSUE:

Do Article 5, Paragraphs 2 and 3 of the Constitutional Interpre-
tation Procedure Act authorizing only the Supreme Court and
Administrative Court to have the right to petition the Grand
Justices Council for the interpretation of statutes governing
pending litigation violate Article 80 of the Constitution, which
provides that a judge shall try cases in accordance only with

law?

RELEVANT LAWS:

Articles 78, 79, Paragraph 2, 80, 171and 173 of the Constitu-
tion (BkFL+ M~ FLFIthed =8  FA+TH4E
B—aBEtt+ 1A% —B L+ =1) ; Article 4, Paragraph
2, of the Amendments to the Constitution ( & k¥ 54 X 5%
Vg4 5% — 78 ) ; Articles 5, Paragraphs 2 and 3, 8 of the Consti-
tutional Interpretation Procedure Act ( &) /kFfg Kk B REE
kR BARE =R R =R BAE) .
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HOLDING: The Constitution is
the state’s highest legal authority. Any
statute that contradicts the Constitution
shall be null and void. Whether a given
statute contradicts the Constitution shall
be interpreted by the Grand Justices of the
Judicial Yuan. The above statement is ob-
vious from Articles 171, 173 and 78, and
Article 79, Paragraph 2, of the Constitu-
tion. In addition, Article 80 of the Consti-
tution clearly provides that judges shall
only try cases in accordance with law. In
trying a case, a judge shall base his deci-
sion on statutes that have been promul-
gated and effective in accordance with the
legal procedure. A judge shall have no
capacity to hold a statute unconstitutional,
and shall not refuse to apply a statute for
that reason. Nonetheless, since the Consti-
tution’s authority is higher than the stat-
ute’s, judges have the obligation to obey
the Constitution over any other statutes.
Therefore, in trying a case where a judge,
with reasonable assurance, has suspected
that the statute applicable to the case is
unconstitutional, he shall surely be al-
lowed to petition for interpretation of its

constitutionality. In the abovementioned
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situation, judges of different levels may
suspend the pending procedure on the
ground that the constitutionality of the
statute is a prerequisite issue. At the same
time, they shall provide concrete reasons
for objectively believing the unconstitu-
tionality of the statute, and petition to the
Grand Justices of the Yuan to interpret its
constitutionality. The provisions of Arti-
cle 5, Paragraphs 2 and 3, of the Constitu-
tional Interpretation Procedure Act which
are inconsistent with the above decision

shall no longer be applied.

REASONING: Based on the
constitutional principle of separation of
powers, modern countries with a written
constitution and rule of law have set up a
judicial review system. Those which do
not have a special judicial tribunal for ju-
dicial review delegate this power to their
ordinary courts through precedents, as the
United States does, or through explicit
constitutional provisions, as Japan does
(Article 81 of the 1946 Constitution). In
those countries which have special judi-
cial tribunals for judicial review, the con-

stitutionality of statutes is reviewed by
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the special judicial tribunals, such as the
Constitutional Courts of Germany (Arti-
cles 93 and 100 of the 1949 Basic Law),
Austria (Articles 140 and 141-1 of the
1929 Constitution), Italy (Articles 134 and
136 of the 1947 Constitution), and Spain
(Articles 161 and 163 of the 1978 Consti-
tution). Different countries with different
situations could not be expected to have
the same systems and applications. None-
theless, their purposes are all to protect
the constitution’s highest authority in law,
as well as to maintain a judge’s independ-
ence in exercising his duties, in order that
in trying a case, a judge shall obey noth-
ing but the constitution and statutes with-
out any interference. Because our legal
system mainly adopted the statutes of con-
tinental countries, the development of our
judicial review system has been very simi-
lar to those of the abovementioned conti-
nental countries since our Constitution

went into effect.

Article 171 of the Constitution pro-
vides: “Laws that contradict the Constitu-
tion shall be null and void. In case of

doubts as to whether a given statute con-
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tradicts the Constitution, the matter shall
be interpreted by the Judicial Yuan.” Arti-
cle 173 of the Constitution provides: “The
Constitution shall be interpreted by the
Judicial Yuan.” Article 78 of the Constitu-
tion provides: “The Judicial Yuan shall
interpret the Constitution and shall have
the power to unify the interpretation of
laws and orders.” Article 79, Paragraph 2,
of the Constitution and Article 4, Para-
graph 2, of the Amendment to the Consti-
tution clearly provide that the Grand Jus-
tices of the Judicial Yuan shall be respon-
sible for the matters specified in Article
78 of the Constitution. Accordingly, the
power to interpret a statute’s constitution-
ality and to declare its nullity rests exclu-
sively on the Grand Justices of the Judi-
cial Yuan. Pursuant to Article 80 of the
Constitution, judges of different levels
shall try cases in accordance with law. In
trying a case, a judge, therefore, shall base
his decision on statutes that have been
promulgated and effective in accordance
with the legal procedure. A judge shall
have no capacity to hold a statute uncon-
stitutional, and shall not refuse to apply a

statute for that reason. Nonetheless, since
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the Constitution is the state’s highest au-
thority, judges have an obligation to obey
the Constitution over any other statutes.
Therefore, in trying cases where judges of
different levels have suspected, with rea-
sonable assurance, that the statute appli-
cable to the cases is unconstitutional, they
shall be allowed to petition for interpreta-
tion of its constitutionality, regardless of
the levels where the cases are pending.
This may eliminate a judge’s dilemma of
obeying the Constitution and applying the
controversial statute, as well as avoid the
waste of judicial resources. In the above-
mentioned situation, judges of different
levels may suspend the pending procedure
on the ground that the constitutionality of
the statute is a prerequisite issue. At the
same time, they shall provide concrete
reasons for objectively believing the un-
constitutionality of the statute, and peti-
tion to the Justices of the Yuan to interpret
its constitutionality. The provisions of
Article 5, Paragraphs 2 and 3, of the Con-
stitutional Interpretation Procedure Act
which are inconsistent with the above in-
terpretation shall no longer be applied.

Petitions for interpretation of the constitu-
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tionality of statutes by judges of different
levels shall be determined according to
the interpretation of this case, and the
form of the petition shall apply to Article
8, Paragraph 1, of the said Act.



