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J. Y. Interpretation No0.359 (July 15, 1994 ) *

ISSUE:

Is the directive of the Ministry of Finance, providing to the ef-
fect that a fine equivalent to the total amount of land value in-
crement tax free of collection will be imposed on a farmland
transferred to a non-self-tilling farmer or used for non-
agricultural purposes without authorization, in line with the

Constitution?

RELEVANT LAWS:

Articles 39 and 55-2 of the Land Tax Act ( L3R5 % =
FME S B R+ A2 =) ; Articles 27 and 30 of the Agricul-
tural Development Act ( B ¥ EMGEH % —+ s~ F =+

%) .

KEYWORDS:

land tax ( £ 342 ) , agricultural development ( & ¥ % & ) ,
land value increment tax (or capital gain tax) ( £3b3g{E
) L **E

HOLDING: The Ministry of Fi-
nance issued Ordinances Tai-Tsair-Shuey-
Dih No. 780437911 on March 15, 1990,
Tai-Tsair-Shuey-Dih No. 800128161 on
April 20, 1991, and Tai-Tsair-Shuey-Dih
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* Translated by Dr. Cheng-Hwa Kwang, Professor of Law, Ming Chuan University.
** Contents within frame, not part of the original text, are added for reference purpose only.
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No. 800174041 on June 4, 1991, based on
its jurisdiction as the authority-in-charge
to elaborate the method for assessment of
fines stipulated in Article 55-2 of the
Land Tax Act. Said Ordinances coincide
with the essence of the said Article to
prohibit the unlawful conversion of agri-
cultural land, are deemed necessary to
promote the public welfare, and hence, are

not in violation of the Constitution.

REASONING: In order to main-
tain and enhance the scale of farming op-
erations, the government provides the in-
centive to exempt the capital gain tax for
agricultural land to be transferred and cul-
tivated by farmers/transferees themselves
within the period when the agricultural
land is lawfully assigned for agricultural
use. This has been explicitly prescribed in
Article 27 of the Agricultural Develop-
ment Act and Article 37 of the Land Tax
Act. However, for the agricultural land
which is transferred to farmers not culti-
vating by themselves or is unlawfully
converted for the usage of any non-
agricultural purpose, Article 55-2 of the

Land Tax Act imposes a fine of twice the
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amount of the exempted capital gain tax.
Article 30 of the Agricultural Develop-
ment Act further provides that no lot of
agricultural land shall be subdivided nor
shall conversion of any part of agricultural
land for non-agricultural use be allowed
by law. The Ministry of Finance issued
Ordinances Tai-Tsair-Shuey-Dih No.
780437911 on March 15, 1990, Tai-Tsair-
Shuey-Dih No. 800128161 on April 20,
1991, and Tai-Tsair-Shuey-Dih No.
800174041 on June 4, 1991, to elaborate
that the method for assessment of the
above fines shall be based on the ex-
empted land value increment tax [or capi-
tal gain tax] imposed on the whole lot of
land in question, rather than based on the
percentage of the portion of the said agri-
cultural land which has been unlawfully
converted. This elaboration in dealing
with the method for assessment of fines as
prescribed in Article 55-2 of the Land Tax
Act founded on the jurisdiction of the au-
thority-in-charge coincides with the es-
sence of the said Article and is deemed
necessary to prohibit illegal usage of agri-
cultural land and to promote the public

welfare; hence, it is not in violation of the
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Constitution. Note that, however, it is sub-
ject to review by the authority-in-charge
on the merit of whether or not the
amounts of fines imposed in various cases
of violation regarding the unlawful con-
version of agricultural land should be dif-

ferent.



