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Is Article 49 of the Value-Added and Non-Value-Added Busi-

ness Tax Act excessive and does it thus contradict the Consti-

Articles 35 and 49 of the Value-Added and Non-Value-Added
Business Tax Act (AefA A R JEm AR 2 £ REF =+ 5&

surcharge for late filing (##3R 4 ) , surcharge for non-filing

(&34 ) ,tax evasion (LIRMAEF ) **

HOLDING: Article 49 of the
Value-Added and Non-Value-Added
Business Tax Act provides that a business
entity shall be liable to a surcharge for late
filing and/or non-filing in the event that
the business entity fails to file the sales
amount or a detailed list of issued uniform
invoices within the time limit as pre-
scribed in the Act. The purposes of the

aforesaid provision are to compel business

BAESL ¢ B Mk B F Itk
o EAKRIRZIES TR ¥ 3045 E %8
R — B RN RE > BmBRA
BMAZAR & AR EARITL
ek B AL A A AT R
B S AT BB HE o iy
& B BB EANERIESLAH
PrAZHR AT AT AT o i
RRBZRRITFBRE - LHARE
Ly 38N A BT s T 0 K R

* Translated by Chun-yih Cheng, Attorney at Law & Assistant Professor of Law.
** Contents within frame, not part of the original text, are added for reference purpose only.
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entities to comply with obligations of fil-
ing so that the supervising authority can
obtain the relevant tax source information,
and to establish a reasonable tax audit sys-
tem. The surcharges for late filing and
non-filing are imposed upon the business
entity for its noncompliance and their in-
tent is to act as a kind of “punishment for
misconduct.” “Punishment for miscon-
duct” is different from “punishment for
tax evasion,” which is imposed only when
tax-evading acts have been committed.
Such provision is necessary to protect the
public interest, and does not contradict the
Constitution. However, the authority-in-
charge should, according to J.Y. Interpre-
tation No. 327, review and revise this
provision under which a business entity
would be punished by surcharges for late
filing and/or non-filing at a fixed rate of
the tax payable without reasonable ceiling

even though the tax has been paid.

REASONING: With respect to
the punishment for breach of tax laws,
“punishment for tax evasion” is imposed
when a taxpayer evades tax and “punish-

ment for misconduct” is imposed when a
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taxpayer violates the duty to act or not to
act under tax laws. Article 35, Paragraph
1, of the Value-Added and Non-Value-
Added Business Tax Act provides that,
except as otherwise prescribed by the Act,
a business entity, whether or not it has
conducted sales, shall file with the collec-
tion authority-in-charge a bimonthly tax
return on a prescribed form for its sales
amount and tax payable or refundable for
the preceding two months, together with
refund or off-set amount and other related
documents prior to the fifteenth day of the
following filing period. The business tax
payable, if any, shall be paid to the Treas-
ury in advance. The receipt for the tax
paid shall be enclosed with the tax return.
Article 49 thereof stipulates that in the
event that a business entity fails to file the
sales amount or a detailed list of issued
uniform invoices within the time limit as
prescribed in the Act, the business entity
shall be liable to a surcharge for late fil-
ing. The surcharge shall be equivalent to
1% of the tax payable for every two days’
overdue, provided that the filing is made
within 30 days after the deadline. The fine
shall not be less than NT $400. If the fil-

J. Y. Interpretation No.356 575

AR TBEARKERARL
o TRARAER D BB AL —
B MRS TER N AR T
KXV HE > AR KA H B
XA B EEAGHARE T RAE A R
MRBATEERE o LA RS ERA
F 0 SRS A R GANGE o B B an IR
—BtF I ) REEFw T AERT
T8 AKIRARIE I TR P 34 E 48
R\ —BEEFRmE  ARk@=+n8% >
FW = BB ENREMBE > — R
2 2BAFYAmEL Li=+8
£ B RNRANMLAE»Z =T 4
Re o RELRFVIN—F T o L eEM
AL HFRELLWBL BHRELE—
T ) BEREEEABITRRET
M ATE  RRAETERMRREF > &
T Z BRI - BRI A S AR
&0 R A RAE & AP A2 %
Ho HMWH AT L RIBRIF
BRATZBERHE - LHSEREFW+
FAFZ R » BIGENEF] G TR
MELL AR o AESEATH ML
JEMRZEH T o AT 5 SR A
AR R W einie i Egme 0 X
BOWR HAZRA]  RARIEREETHE
FHRZI_LRMBEER  TERMEE
BB E - RS EERSE K

e



576 J.Y. Interpretation No.356

ing is made more than 30 days after the
deadline, the business entity shall be liable
to a non-filing surcharge equivalent to
30% of the tax payable as determined by
the relevant authority. The amount of this
surcharge shall not be less than NT
$1,000. Where there is no tax payable, the
surcharge for late filing and non-filing
shall be NT$ 400 and NT $1,000, respec-
tively. The purposes of the aforesaid pro-
vision are to compel business entities to
comply with the obligations of filing so
that the supervising authority can obtain
relevant tax source information, and to
establish a reasonable tax audit system.
The surcharges for late filing and non-
filing are imposed upon the business en-
tity for its noncompliance with duty and
such surcharges act as a kind of “punish-
ment for misconduct.” “Punishment for
misconduct” is different from “punish-
ment for tax evasion,” which is imposed
only when tax-evading acts have been
committed. Such provision is necessary to
protect the public interest and does not
contradict the Constitution. However, the
authority-in-charge should, according to

J.Y. Interpretation No. 327, review and
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revise this provision under which a busi-
ness entity would be punished by sur-
charges for late filing and/or non-filing at
a fixed rate of tax payable without reason-
able ceiling even though the tax has been
paid. As to the conditions for “punishment
for misconduct,” they have been elabo-

rated in J. Y. Interpretation No. 275.
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