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J.'Y. Interpretation No.351 (June 17, 1994 ) *

ISSUE: Is the provision of the Act Governing the Conversion of State
Owned Enterprises, providing that those workers who will not
transfer to the new private enterprise simultaneously shall “ re-
ceive an additional pay equivalent to six-months’ salary,” also
applicable to those workers who remain in employment?

RELEVANT LAWS:

Article 15 of the Constitution ( &% % + &1%& ) ; Article 8 of
the Act Governing the Conversion of State Owned Enterprises
into Private Enterprises (/A% F ¥ 458 K B 4&40] %N\
Article 16 of the Labor Standards Act (5% X #EX % + 5
%) .

KEYWORDS:
the conversion of state owned enterprises into private enter-
prises (N2 FEE MR S ) , severance payments ( Elk 4
#2 ) , additional payment ( Au#$37 45 ) , advance-notice salary

(a4 % ) , settle accounts for years of service ( & &
) layoff (FiE) . **

HOLDING: Paragraph 2 of Arti- B A FEBBREMSE
cle 8 of the Act Governing the Conversion IE DN ¥ P RS N EE S By
of State Owned Enterprises into Private A BPiEZ#E » L% = A A sh gk 4%

* Translated by Fan, Chien-Te.
** Contents within frame, not part of the original text, are added for reference purpose only.
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Enterprises applies to those employees
that do not transfer with the conversion
from state owned enterprises into private
ones, whereas Paragraph 3 of the same
article applies to those who do transfer.
As provided in the first half of Paragraph
3, Paragraph 2 is only applicable to the
settling of accounts for years of service
for those remain with the enterprises when
the state owned enterprises are converted
into private ones. Considering the provi-
sion of the whole statute, the additional
six-month payment, which is provided for
in Paragraph 2, is not applicable to those
who remain with the enterprises, so as to
give equitable treatment to those who do

not remain.

REASONING: This interpreta-
tion is in response to the Letter (82) T.Y.L
No. 2317 of July 5, 1993, a petition for
unified interpretation filed by the Legisla-

tive Yuan.

According to Paragraph 2 of Article
8 of the Act Governing the Conversion of
State Owned Enterprises into Private En-

terprises, “Those who are not willing to
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transfer after the conversion from state
owned enterprises into private ones shall
leave; the severance payments shall be in
accordance to the Labor Standards Act,
regardless of age or years of service; and
six months’ additional payment with an-
other month’s advance-notice salary shall
be paid. Those who were not eligible un-
der the Labor Standards Act shall be eli-
gible in this case.” The above provision is
for those employees who do not transfer
when the state owned enterprises are con-
verted to private ones. Paragraph 3, which
states, “The original enterprises shall set-
tle accounts for years of service on the
day of transfer for those who remain with
the converted enterprises; The settling of
accounts shall be in accordance with what
is provided in the previous paragraph, but
without the advance-notice salary; Those
who are laid off within 5 years’ time from
the conversion shall be entitled to the six-
month additional payment with one month
advance-notice salary and the best appli-
cable severance payment based on their
salary on the day of conversion”, is only
applicable to those who remain with the

enterprises when they are converted from
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state owned to private ones. The first half
of this paragraph states that, “...shall set-
tle accounts for years of service. The set-
tling of accounts shall be in accordance
with what is provided in the previous
paragraph (Paragraph 2)”, but not .. .shall
settle accounts for years of service with
the additional payments. The settling of
accounts shall be in accordance with what
is provided in the previous paragraph
(Paragraph 2)”. Moreover, the nature of
the additional payment is different from
that of the advance-notice salary. The
previous is codified in Paragraph 3 of Ar-
ticle 16 of the Labor Standards Act
whereas the latter is not. The language of
Paragraph 2, “the severance payment shall
be in accordance with the Labor Standards
Act, regardless of age or years of service”,
clearly states that the remaining employ-
ees are not entitled to the advance-notice
salary which is provided in the Labor
Standards Act. Paragraph 3 also clearly
states, “but without the advance-notice
salary”. The additional payment is not and
need not be included in the language of
Paragraph 3, because it is not codified in

the Labor Standards Act, thus there is no
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concern that the remaining employees will
request it according to the Labor Stan-
dards Act. Should those who remain, and
are thus not entitled to the additional
payment, be laid off within 5 years’ time,
they then will be entitled to such payment,
just as those who leave at conversion. Al-
lowing those who remain to receive the
six-month additional payment will simply
encourage employees to remain and then
leave within 5 years’ time, so as to receive
double the additional payments. This
would create problems for the conversion
of state owned enterprises into private
ones, and is certainly not the purpose of
the statute. This interpretation is made
concerning the language and the underly-
ing theories of the statute. Therefore, it

does not pertain to any legislative issues.

Justice Cheng-Tao Chang filed dissenting

opinion.
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