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J. Y. Interpretation No.350 (June 3, 1994 ) =

ISSUE:

Are the provisions of the Guidelines for the Review of Re-
cording of Superficies Acquired by Prescription, which require
that the owner be specified at the time of application and that
the application be dismissed even if finding out the name, ad-
dress, etc., of the owner is impossible, consistent with the Con-
stitution?

RELEVANT LAWS:

Article 15 of the Constitution ( &% % + £4%) ; J. Y. Inter-
pretation No. 291 ( &k F % ——3KM#HE ) ; Articles
768 through 772 of the Civil Code ( B./% % £ & 5~ + 4% »
HEENTAME-FLtat K- FLtatt+t— %t
"L+ =1%) ; Articles 48, Subparagraph 2, and 49, Paragraph
1, Subparagraph 4 of the Regulation Governing Land Registra-
tion ( LHEZARAFEWE +AMEFH K~ Fo+hbF —A
%va2k) 5 Section 8, Paragraph 1 and 2, of the Guidelines
for the Review of Recording of Superficies Acquired by Pre-
scription ( BFZLIAFH EAE R B A RIFEAIE —A ~ &
—1a).
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HOLDING: Section 8, Para-
graph 1 and 2, of the Guidelines for the
Review of Recording of Superficies Ac-
quired by Prescription as issued by the
Ministry of the Interior per a letter dated
August 17, 1988, provides that the current
address of the landowner or supervisor
shall be specified at the time of the appli-
cation filed by the possessor. The forego-
ing provisions, which are necessary in
order to protect the rights and interests of
a landowner as the superficies is a kind of
restrictive right over things that exist in
relation to ownership, are not found to be
in conflict with the Constitution. Never-
theless, according to Article 48, Subpara-
graph 2, and Article 49, Paragraph 1,
Subparagraph 4, of the Regulation Gov-
erning Land Registration, if such informa-
tion is not specified, an amendment
thereof shall be made and, failing such
amendment, the application for registra-
tion shall be dismissed. It is understood
that the aforesaid Guidelines are supple-
mental to the said Regulation and that,
when applied simultaneously, these provi-
sions would prevent an applicant from

completing the registration of his superfi-
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cies, who could not make such amend-
ment even though he could prove the im-
possibility of finding out the name, ad-
dress, etc., of the landowner or supervisor
of the land. The foregoing provisions will
then contradict the constitutional intent to
protect the property rights of the people

and, to such extent, shall not be applied.

REASONING: Articles 768
through 772 of the Civil Code with re-
spect to the acquisition of ownership or
other property rights by reason of pre-
scription are intended to promote the pub-
lic interest by encouraging the original
right holder to better fulfill his social re-
sponsibility of making positive use of his
property and by recognizing the value of
the order established through long-term
possession. This property right, being ac-
quired by operation of law, shall be guar-
anteed by the Constitution. The foregoing
has been made clear by this Yuan through
Interpretation No. 291. Section 8, Para-
graph 1 and 2, of the Guidelines for the
Review of Recording of Superficies Ac-
quired by Prescription as issued by the
Ministry of the Interior per the Letter Ref.
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TNTT-621464 dated August 17, 1988,
provides respectively, “The current ad-
dress of the landowner and the one de-
scribed in the recording and visitation
book shall be specified at the time of the
application filed by the possessor and that,
in case of the death of the landowner, the
name and current address of the heir to the
landowner shall be specified.” “If the
landowner is a sacrifice-offering associa-
tion, a temple, or a house of worship, and
the supervisor thereof is dead, the name
and address of the new supervisor shall be
specified in the application after the
amendment to the registration of such su-
pervisor is made.” The foregoing provi-
sions, which are necessary in order to pro-
tect the rights and interests of a landowner
as the superficies is a kind of restrictive
right over things that exist in relation to
ownership, are not found to be in conflict
with the Constitution. Nevertheless, ac-
cording to Article 48, Subparagraph 2, and
Article 49, Paragraph 1, Subparagraph 4,
of the Regulation Governing Land Regis-
tration, if such information is not speci-
fied, an amendment thereof shall be made

and, failing such amendment, the applica-
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tion for registration shall be dismissed. It
is understood that the aforesaid Guide-
lines are supplemental to the said Regula-
tion and that, when applied simultane-
ously, these provisions would prevent an
applicant from completing the registration
of his superficies, who could not make
such amendment even though he could
prove the impossibility of finding out the
name, address, etc., of the landowner or
supervisor of the land. The foregoing pro-
visions will then contradict the constitu-
tional intent to protect the property rights
of the people and, to such extent, shall not

be applied.

Justice Rui-Tang Chen filed dissenting

opinion in part.
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