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J. Y. Interpretation No.349 (June 3, 1994 ) *

ISSUE: Is the precedent holding that a bona fide transferee of a jointly
owned property should nevertheless be bound by the original
contract of division or management in respect of such property
in violation of the Constitution?

RELEVANT LAWS:

Article 15 of the Constitution ( &% % + £4%) ; Article 823
of the Civil Code ( B.;: % A\ B —+ =1&) ; Article 43 of the
Land Act ( £¥% % w+ =4%&) ; Precedent T.S.T. No.
1065 (Sup. Ct., 1959) (‘R GERW+ANFEE 5% —O
S BIRAE) .

KEYWORDS:
co-owners ( & A A ) , severance or separate-management
contract ( 2| K » % 3% ) , bona fide third parties ( & &
% = A ) , property rights ( 84 & #£ ) , public announcement

(ATF) . **

HOLDING: Precedent T.S.T. BEX : Bk utAAfE
No. 1065 (Sup. Ct., 1959) states that: & EFH—O<mKHH > 2L " 2£F
“Once a separate-management contract of ~ AFMLHE LI AT 2 H o2l Ko
a co-ownership property has been con- B ARG WG RAE IRyEE =

cluded between its co-owners, the sever- A ° E5Z|R5FRE » HAZEALM

* Translated by Professor Wen-Yeu Wang.
** Contents within frame, not part of the original text, are added for reference purpose only.
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ance or separate-management contract
shall remain binding on an assignee even
after a co-owner has assigned his/her
share of such property to such assignee.”
This is indeed necessary to maintain the
stability of the legal order. However, if the
assignee of the relevant share of the prop-
erty received no notification of the sepa-
rate-management contract concluded be-
tween the co-owners and ought not to
have received such notification, the con-
tinued binding of that separate-
management contract on the assignee may
result in possible unforeseeable detriments
to bona fide third parties. This is contrary
to the Constitution’s intent of safeguard-
ing the people’s property rights. Hence,
with respect to the herein stated category,
the abovementioned judgment shall no
longer apply. It is also explained herein
that, with respect to the question of
whether the statutory vacant land of a
separately owned building should be
“jointly owned and jointly enjoyed” or
“jointly owned but with exclusive enjoy-
ment”, and the effect of its assignment,
these matters should be dealt with by en-

acting relevant governing legislation as
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soon as possible.

REASONING: Legal actions
under the Civil Code can be classified as
actions in personam and actions in rem.
Unless specifically provided by law, the
former shall have legal effect on persona
certa while the later shall, upon notice
being given to a third party through means
of public announcement, have legal effect
on any third party. Hence, means of pub-
lic announcement, by delivery for mov-
ables and by registration for immovables,
are essential conditions for the acquisi-
tion, forfeiture and alteration of rights and
interests. This is to protect bona fide third
parties. In the event that the third party
actually received or ought to have re-
ceived notification of the contract, its
terms shall have legal effects on the third
party notwithstanding that the contract
may be in personam. Precedent T.S.T. No.
1065 (Sup. Ct., 1959) states that: “Once a
separate-management contract of a co-
ownership property has been concluded
between its co-owners, the severance or
separate-management contract shall re-

main binding on an assignee even after a
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co-owner has assigned his/her share of
such property to such assignee.” This is
indeed necessary to maintain the stability
of the legal order. However, if the as-
signee of the relevant share of the prop-
erty received no notification of the con-
tract of separate management and ought
not? to have received such notification,
the continued binding of the separate-
management contract between the co-
owners on the assignee may result in pos-
sible unforeseeable detriments to bona
fide third parties. This is contrary to the
Constitution’s intent of safeguarding the
people’s property rights. Hence, with re-
spect to the herein stated category, the
abovementioned judgment shall no longer
apply. It is also explained herein that, with
respect to the question of whether the
statutory vacant land of a separately
owned building should be “jointly owned
and jointly enjoyed” or “jointly owned but
with exclusive enjoyment”, and the effect
of its assignment, these matters should be
dealt with by enacting relevant governing

legislation as soon as possible.
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Justice Chih-Peng Lee filed concurring
opinion.

Justice Teh-Sheng Chang filed dissenting
opinion in part, in which Justice Yu-
Ling Yang joined.

Justice Chien-Tsai Cheng filed dissenting

opinion.
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