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Is Article 18, Paragraph 1, Subparagraph 12 of the Commodity

Tax Act excessive and contradictory to the Constitution?

Article 18, Paragraph 1, Subparagraph 12 of the Commodity
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HOLDING: Article 18, Para-
graph 1, Subparagraph 12 of the Com-
modity Tax Act, as amended and promul-
gated on January 9, 1971, provides that a
fine equal to two to ten times the amount
of tax evaded shall be imposed on a tax-
payer for failure to affix tax-paid or tax-
free certificates on packages or containers
for commodities in accordance with the

law, regardless of whether there actually

* Translated by John C. Chen, Attorney at Law.
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was any tax evasion (this provision has
been amended). Such sanction exceeds
the necessary degree of punishment and
contradicts the purpose of the Constitu-
tion, i.e., to protect the rights of the peo-
ple. The directive of the Ministry of Fi-
nance dated December 20, 1977 (Tai-
Tzai-Sue-Zu No. 38572), that any failure
to affix examination certificates in accor-
dance with the law shall be treated as an
evasion of tax and subject to fines under
the same provision regardless of whether
there actually was any tax evasion, shall

be disregarded.

REASONING: Artticle 18, Para-
graph 1, Subparagraph 12 of the Com-
modity Tax Act, as amended and promul-
gated on January 9, 1971, provides that a
monetary fine equal to from two to ten
times the tax amount evaded shall be im-
posed on a tax payer for failure to affix
tax-paid or tax-free certificates on pack-
ages or containers for commodities in ac-
cordance with the law, regardless of
whether there actually was any tax eva-
sion (this provision has been amended).

Such provision is for tax assessment pur-
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poses and to provide a deterrent to any tax
evasion. The sanctions under the tax laws
can be divided into sanctions against the
commitment of law-violating acts and the
evasion of assessable tax. If there is only a
violation of the obligations to act or not to
act under the tax laws without any tax
evasion, the sanction against such viola-
tion, being regarded as the same as tax
evasion, exceeds the degree of punish-
ment necessary and contradicts the pur-
pose of the Constitution, i.e., to protect the
rights of the people. The directive of the
Ministry of Finance dated December 20,
1977 (Tai-Tzai-Sue-Zu No. 38572),
which stated, pursuant to the above provi-
sion of law, that any failure to affix ex-
amination certificates in accordance with
the law shall be treated as an evasion of
tax and be subject to fines under the same
provision regardless of whether there ac-
tually was any tax evasion, shall therefore

be disregarded.
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