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ISSUE:

Where the decedent was declared dead by court judgment, is it
constitutional to specify in the Enforcement Rules of the Estate
and Gift Taxes Act that the six-month statutory period for fil-
ing estate tax declaration begins to run from the date of decla-

ration of such judgment?

RELEVANT LAWS:
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the Civil Code ( &% % >~4%& ) ; Articles 1, Paragraph 1, and
10, 23, Paragraph 1, the first sentence of the Estate and Gift
Taxes Act (it ZBEMREFE —GF - FHi5 - F=
+=% —AA7& ) ; Article 21 of the Enforcement Rules of
the Estate and Gift Taxes Act (i & B B8 $LA k3647 4m B 55
—+—1%) ; 1. Y. Interpretation No. 311 ( &k #EFF =
——RARAE) .
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HOLDING: The Estate and Gift
Taxes Act provides in Article 23, Para-
graph 1, the first sentence, that where a
decedent has left an estate upon his death,
the person liable for payment of estate tax
shall make a declaration of estate tax to
the competent taxing authority at the place
of his household registration within six
months from the date of death of the de-
cedent. In the case where the decedent
was declared to be dead by a court judg-
ment, Article 21 of the Enforcement Rules
of the Estate and Gift Taxes Act sets out
that the period specified for declaring the
estate tax shall run from the date such
judgment was declared, as the taxpayer
was not in a position to make the estate
tax declaration before the date on which
the death was declared by the court. The
provision is consistent with the legislative
intent of the law and the nature of the
thing (Natur der Sache) regarding the dec-
laration of estate tax in case of judicial
declaration of death of the decedent, and
is therefore consistent with the essence of

Article 19 of the Constitution.

REASONING: That the legal
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capacity of a person begins from the mo-
ment of birth and terminates at the mo-
ment of death and that, in case a deceased
person has left property, the competent
taxing authority is legally entitled to levy
estate tax upon such property, are respec-
tively prescribed by Article 6 of the Civil
Code and Article 1, Paragraph 1, of the
Estate and Gift Taxes Act. While judicial
declaration of death is different from natu-
ral death, both are causes by which the
legal capacity of a person terminates.
Where a decedent has left property, the
Estate and Gift Taxes Act provides in Ar-
ticle 23, Paragraph 1, the first sentence,
that the person liable to payment of estate
tax shall make a declaration of estate tax
to the competent taxing authority at the
place of his household registration within
six months from the date of death of the
decedent. In the case of a missing person
declared to be dead, he is presumed to
have been dead from the date determined
in the judgment, and this presumed time
of death must have been earlier than the
time the court declares its judgment. Be-
fore the court makes such declaration,

however, it is not yet certain whether the
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property of the missing person is an es-
tate. Thus, the person liable to payment of
estate tax is not yet in a position to pro-
ceed with the declaration of the estate tax,
nor can the taxing authority begin to exer-
cise its taxing power. For this reason, Ar-
ticle 21of the Enforcement Rules of the
Estate and Gift Taxes Act states: "Where
the decedent was declared to be dead by
court judgment, the period specified in
Article 23 of the Estate and Gift Taxes Act
for filing the estate tax declaration shall
run from the date such judgment was de-
clared." The provision, being intended to
be applicable to both the taxpayer and the
taxing authority, is consistent with the
legislative intent of the law and the nature
of the thing (Natur der Sache) regarding
the declaration of estate tax in case of ju-
dicial declaration of death of the decedent
by court judgment, and is therefore con-
sistent with the essence of Article 19 of
the Constitution. Nevertheless, where the
decedent was declared to be dead, matters
regarding the date from which the period
of estate tax declaration begins to run and
the basis on which the estate is evaluated,

having to do with the people’s duty to pay
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tax under law, would be more appropri-
ately prescribed by law to avoid possible
controversies. As regards the doubt of
whether the proviso to Paragraph 1 of Ar-
ticle 10 of the Estate and Gift Taxes Act
may be in conflict with the Constitution,
we have given our opinions in Interpreta-
tion No. 311. No further interpretation is

needed here.

Justice Chien-Hua Yang filed dissenting

opinion in part.
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