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J. Y. Interpretation N0.320 (June 18, 1993 ) *

ISSUE: Is the provision of the Enforcement Rules of the Act Govern-
ing Land Grants to Anti-Communist and Anti-Soviet Combat-
ants, which prescribes a base day for the issuance of disability
benefits, unconstitutional?

RELEVANT LAWS:

Article 172 of the Constitution ( &% % — & -+ —4%&) ; Ar-
ticles 2, 5 and 11-II of the Act Governing Land Grants to Anti-
Communist and Anti-Soviet Soldiers ( & 3tk 8% 15 m 4%
Bl A~ BB S B+ —456% =8 ) ; Articles 1, 3-I and
10 of the Act Governing the Handling of Land Grant Certifi-
cates to Soldiers, ( B 135\ /B IE L FEEPH) H — 15 ~ B =4&
% —38 ~ % +44) ; Article 3, Paragraph 1, Subparagraph 3,
of the Enforcement Rules of the Handling Act Governing the
Handling of Land Grant Certificates to Soldiers ( # 3% w &
R IBAFGIFAT A AR FE —RAE =)

KEYWORDS:
land grant certificates to soldiers ( ¥ J-3¢w &) , restric-
tions on disability benefits ( ##1% £ %54 2 FR#]) , retroactiv-
ity (3 &RBRAE ) **

HOLDING: The Act Governing BREEX @ Rt w B R wig
the Handling of Land Grant Certificates to %1 » 1% &0 = SR R ok B L w ik

* Translated by Vincent C. Kuan.
** Contents within frame, not part of the original text, are added for reference purpose only.



Soldiers (hereinafter the “Handling Act”)
is enacted to make compensation accord-
ing to various bases that are determined
by different situations for the purpose of
recovering the land grant certificates for
soldiers already received by eligible sol-
diers pursuant to the Act Governing Land
Grants to Anti-Communist and Anti-
Soviet Soldiers (hereinafter the “Land
Grant Act”). Although the Land Grant Act
did not come into force until October 18,
1951, the provisions of Article 5 and Arti-
cle 11, Paragraph 2, thereof do not set
limits by stating that the war-induced
physical injuries and disabilities contem-
plated thereunder should have occurred
subsequent to that date. Article 3, Para-
graph 1, of the Enforcement Rules of the
Act Governing the Handling of Land
Grant Certificates to Soldiers provides
that disability benefits will not be issued
to the personnel whose disability occurred
after October 18, 1951, thus ruling out the
opportunity of those who were injured
and disabled during war before that date
and have already had land grant certifi-
cates to receive disability benefits based

on the criteria set forth in the Handling
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Act. The said provision is inconsistent
with the law and violates the intent of the
Constitution to protect the rights of the
people and, therefore, should not be ap-
plied. In respect of the scope of war from
which the injury sustained by the respec-
tive soldiers or soldiers resulted, the com-
petent authorities should, as a matter of
course, set limits according to the legisla-

tive intent of the respective laws.

REASONING : Article 1 of the
Act Governing the Handling of Land
Grant Certificates to Soldiers, as enacted
and promulgated on April 23, 1990, pro-
vides, “This Act is enacted to recover the
land grant certificates for soldiers previ-
ously issued upon repeal of the Act Gov-
erning Land Grants to Anti-Communist
and Anti-Soviet Soldiers and the En-
forcement Rules thereof.” Article 3, Para-
graph 1, of the same Act further provides,
“A compensation for each land grant cer-
tificate for soldiers shall be given accord-
ing to a base number from one to ten; and
the amount for each base is fifty thousand
New Taiwan dollars (NT$50,000). Other
than the dependent(s) of a soldier killed in
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action or killed in the line of duty, or a
soldier disabled due to injury during war,
or a soldier over the age of fifty living on
his own without any retirement benefits,
or assistance and counsel in care or em-
ployment, who shall receive the maxi-
mum of ten bases, the number of bases for
the remaining soldiers shall be determined
by the Executive Yuan on a case-by-case
basis.” Although the Land Grant Act was
promulgated on October 16, 1951, and
came into force on October 18 of the same
year, the provisions of Article 5 and Arti-
cle 11, Paragraph 2, thereof do not set any
limit by stating that the war-induced
physical injury and disability contem-
plated thereunder should have occurred
subsequent to that date when it is a matter
of determining whether a disability ex-
isted at the time of issuance of the land
grant certificate. Furthermore, the Han-
dling Act is originally designed and in-
tended to deal with the pre-existing fact
that such land grant certificates were pre-
viously received by certain people and the
fact that a land grant certificate is pre-
sumed to be issued under Article 10

thereof by making compensation under

J. Y. Interpretation No.320 399

FRANVAZZ B AR B R 2R & B o M 8K
3% w B YRR AR R AR A AT AR R
7l BEZ G FE R F TR E
TSRO BIFERMNIZRGEFET  RT
R— AL & H0R 0 Bl PT
HINRBRAEZ B - XA REZ A
EE 0 HRESEA T RSN+ F+ A
A B AR A H BIRZRE] o 73R

WA Tm B A S AR =%
R THERSIERRRBZIRE 45

A+ E+ A AR RERKEE LSS
Rl B % RG> BHBEL=

ERAL o BRI RO EH |
HMAZ B ARG ERZE > M
AR EBIEZAER kR Bl AR
TARAATARHIE 2K 0 M é’—é’f%ﬂﬂ;ﬁ”
o AEBERBAREANZES &
X%@moikﬁkaé%%@ﬁzﬁ
¥ HRE T Bdh e R HE L
WA WA B AR R RIR
AR 5 =A% 5 — R4 E BN R ARE
BZRAFERER > TARE > 755



400 J.Y. Interpretation No.320

certain procedures and, therefore, there
should be no issue concerning retroactiv-
ity. With respect to the pre-existing fact
that a disability occurred, the Handling
Act does not impose any restrictions by
limiting the benefit to such disability as
has occurred subsequent to October 18,
1951. Article 3, Paragraph 1, Subpara-
graph 3, of the Enforcement Rules of the
Handling Act abruptly provides, “A sol-
dier injured and disabled during war
should mean one who was so injured sub-
sequent to the date of promulgation of the
Act Governing Land Grants to Anti-
Communist and Anti-Soviet Soldiers, and
whose injury was determined to be a level
three disability or above, and whose ap-
plication for injury and/or disability com-
pensation was duly recorded.” Accord-
ingly, any opportunity for those who were
injured and disabled during war before
that date and have already had land grant
certificates to receive disability benefits
based on the criteria set forth in the Han-
dling Act is ruled out. Such provision is
inconsistent with the law and violates the
intent of the Constitution to protect the
rights of the people and, therefore, should



not be applied. In respect of the scope of
war from which the injury sustained by
the relevant soldiers or soldiers resulted,
the competent authorities should, as a
matter of course, set limits by taking into
consideration the legislative intent of the
respective laws, including the definition
of soldiers as prescribed under Article 2
of the Land Grant Act and the limitations
on the total amount of compensation as
set forth in the proviso of Article 3, Para-
graph 1, of the Handling Act.
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