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J. Y. Interpretation No.315 (March 12, 1993 ) =

ISSUE: Are the ordinances of the Executive Yuan and the Ministry of
Finance contrary to the constitutional principle of taxation by
law in denying tax exemption to non-productive enterprises for
premium on stocks issued above par value?

RELEVANT LAWS:

Article 19 of the Constitution ( &% % + /4% ) ; Article 25 of
the Act of Encouragement of Investment ( %% Bh3% & 1& 145 % —
+ #:4%& ) ; Articles 3, 4, and 24, Paragraph 1 of the Income Tax
Act (FTAFMIEH =4~ Foff~ F—+twikd—8) ; Ar-
ticles 238, 239, Paragraph 1, proviso, and Article 241 of the
Company Act (A& FEF_B=Z=+ & F_B=+E5
—IAfe £~ F _Fvw+—14%) ; Executive Yuan Ordinance
Tai-Ching-Tze No. 9494 (December 7, 1967) (478 % £+ 5%
F+_AtRé&8F % AmAmIES) ; Ministry of Finance
Ordinance Tai-Tsai- Shui-Fa-Tze No. 13055 (December 10,
1967) (HEFE+AF+_A+TREHREFE-—=0O%
EHRA) .

KEYWORDS:
premium (1% ~ %% ) , face value (2w 4% ) , produc-
tive enterprise (£ & F ¥ ) , surplus (4% ) , tax-exempt ;
tax exemption ( %42 ) , capital surplus (& A4 ) , doc-
trine of taxation per legislation ( FAARE4E £ & ) **

* Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purpose only.
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HOLDING: Whether the income
from the premium received by a corpora-
tion through the issuance of stocks above
the face value may be exempt from tax
and the extent of exemption, if any, are
problems subject to reasonable discretion
to be made by the legislature under the
principle of taxation by law. Article 25 of
the Act of Encouragement of Investment
provides merely: “Where the premium
realized by a productive enterprise
through the issuance of stocks above the
face value is set aside as surplus under the
Company Act, such premium may be ex-
cluded from its income amount.” As in-
terpreted by the Executive Yuan Ordi-
nance Tai-Ching-Tze No. 9494 (Decem-
ber 7, 1967) and the Ministry of Finance
Shui-Fa-Tze No.
13055 (December 10, 1967), there being

Ordinance Tai-Tsai-

no law granting businesses other than
productive enterprises tax exemption on
such premium, it is not tax exempt. And
we do not find such ordinances contrary

to the principle of taxation by law.
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the Republic of China are liable under the
Income Tax Act to payment of business
income tax for all categories of income
earned thereby with the exception of in-
come for which tax is exempted by law.
Inasmuch as the income from the pre-
mium received by a corporation through
the issuance of stocks above the face
value, when viewed by taking into ac-
count the provisions of the Income Tax
Act, Article 24, Paragraph 1, and the
Company Act, Article 239, Paragraph 1,
proviso, and Article 241 as a whole, is
what has exceeded the registered capital
of the corporation and may accumulate to
form the capital surplus, which in turn
may be applied to the issuance of new
stocks, it should be categorized as income
of the corporation, and the legislature is
certainly entitled to exercise reasonable
discretion with respect to the issue of
whether it should be tax exempt and, if
yes, the extent of such exemption. Article
25 of the Act of Encouragement of In-
vestment provides merely: “Where the
premium obtained by a productive enter-
prise through the issuance of stocks above

the face value is set aside as surplus under
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the Company Act, such premium may be
excluded from its income amount.” As
interpreted by the Executive Yuan Ordi-
nance Tai-Ching-Tze No. 9494 (Decem-
ber 7, 1967) and the Ministry of Finance
Ordinance  Tai-Tsai-Shui-Fa-Tze  No.
13055 (December 10, 1967), “Article 238
of the Company Act being silent with re-
spect to tax exemption for capital surplus,
it may be tax exempt only if there is a
clause in any other law such as the Act of
Encouragement of Investment allowing
tax exemption to a specific type of busi-
ness for a specific category of income.”
And we hold that said ordinances are con-
sistent with what we have just stated
above and are not contrary to the principle
of taxation by law as embodied in Article
19 of the Constitution. As to the subse-
quent broadening of the scope of tax ex-
emption under the Act for Upgrading In-
dustries to include businesses other than
productive enterprises, it is the result of
legislative discretion exercised to meet the
contemporary situation of economic de-
velopment, and should not be taken to
render the previous legislative discretion

unconstitutional.



Justice Chien-Tsai Cheng filed concurring
opinion.

Justice Zu-Zan Yang filed concurring
opinion.

Justice Chien-Hua Yang filed dissenting
opinion, in which Justice Chih-Peng
Lee, Justice Rui-Tang Chen, Justice
Tieh-Cheng Liu and Justice Geng Wu

joined.
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