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J. Y. Interpretation No.311 (December 23, 1992 ) *

ISSUE:

Where an heir is late in declaring and paying the estate tax and
as a result the market price of the estate inherited by him has
become higher than the value of the property at the date of
death of the decedent, is it constitutional for the Estate and Gift
Taxes Act to require that estate tax be levied on the basis of
such increased value?

RELEVANT LAWS:

Article 13 of the Constitution ( & &% -+ =4%&) ; Article 10,
Paragraph 1, first sentence and Article 44 of the Estate and Gift
Taxes Act (& ABEEMREHE HEF A&~ Fwt+w
4 ) ; Article 48-1, Paragraph 1, proviso of the Tax Levy Act
(RIBAEABE SO M2 — % — AL ) ; Article 31,
Paragraph 2 of the Land Tax Act ( A% =+ —14&% =
78 ) ; Article 38, Paragraph 2, second sentence of the Equah-
zation of Land Rights Act (34 #ui&tp| F =+ A& H =38
BmE) .
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HOLDING: The Estate and Gift
Taxes Act provides, in Article 10, Para-
graph 1, first sentence, that for the pur-
pose of imposition of estate tax, the value
of the estate is determined according to its
market price prevailing at the time of
death of the decedent. In the case of late
declaration of the estate tax, however, the
proviso to the same paragraph makes the
market price at the date of overdue decla-
ration the value of the estate if it is higher
than the market price at the date of death
of the decedent. While the legislative pur-
pose of this provision is to prevent the
taxpayer from adopting tricky wait-and-
see tactics, the fact that this provision,
requiring that the market price subsequent
to increase of the value of the estate be
taken as the basis for assessment of the
value of the estate, is incorporated in the
same Act in parallel with the penal provi-
sions laid down in Article 44 thereof,
gives rise to the doubt of double punish-
ment, and must therefore be reviewed and
amended promptly. As regards the pro-
viso to Paragraph 1, Article 48-1, of the
Tax Levy Act, whereby interest is made

accruable and collectible together with the
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tax, we hold it is not contrary to the Con-
stitution as the taxpayer, by late payment
of the tax, has earned passive interest

therefrom.

REASONING: Inheritance
commences upon death of the decedent,
and the heir thereupon begins to assume
all obligations and rights with respect to
the property of the decedent. This is also
the time the obligation of the heir to pay
estate tax occurs, and it explains the rea-
son that the Estate and Gift Taxes Act
provides in Article 10, Paragraph 1, first
sentence, that for the purpose of imposi-
tion of estate tax, the value of the estate is
determined according to its market price
prevailing at the time of death of the de-
cedent. In the case of late declaration of
the estate tax, however, the proviso to the
same paragraph makes the market price at
the date of overdue declaration the value
of the estate if it is higher than the market
price at the date of death of the decedent.
While the legislative purpose of this pro-
vision is to prevent the taxpayer from
adopting tricky wait-and-see tactics, the

fact that this provision, requiring that the
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value of the property increased after the
heir acquired the right to the estate be in-
cluded in the estate for higher assessment,
is incorporated in the same Act in parallel
with Article 44, which imposes on the
taxpayer who fails to declare the estate tax
within the specified time limit a penalty in
sum equal to or twice the amount of the
tax payable, without allowing any choice
of application between them, gives rise to
the doubt of double punishment. In con-
trast, in the case of re-transfer of land ac-
quired by inheritance, a land value incre-
ment tax is levied on the amount of in-
crease in the land value. Under Article 31,
Paragraph 2, of the Land Tax Act and Ar-
ticle 38, Paragraph 2, second sentence, of
the Equalization of Land Rights Act,
however, land value increment tax is
computed on the basis of the government-
declared value of the land at the time of
commencement of the inheritance. Thus,
the relevant laws must be reviewed and
amended for the purpose of reconciliation
promptly. As regards the proviso to Para-
graph 1, Article 48-1, of the Tax Levy
Act, which states: “An interest shall be

paid together with the tax amount made
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up by the taxpayer, for each day in arrears
from the date following the last day of the
initial time limit for the payment of such
tax until the date of such make-up pay-
ment, at the interest rate paid by the Di-
rectorate General of Postal Remittances
and Savings Bank for one-year time de-
posit and prevailing at the date of expira-
tion of the initial time limit for payment of
such tax,” we hold it is not contrary to the
Constitution as the taxpayer, by late pay-
ment of the tax, has earned passive inter-

est therefrom.

Justice Chien-Tsai Cheng filed dissenting
opinion in part.
Justice Rui-Tang Chen filed dissenting

opinion.
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