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J. Y. Interpretation No.300 (July 17, 1992) =

ISSUE: Is Article 71 of the Bankruptcy Act constitutional in empower-
ing the court to extend the detention of the debtor while saying
nothing about the limit on the number of extensions limit?

RELEVANT LAWS:

Article 8 of the Constitution ( & & % A\ 1&) ; Article 71,
Paragraph 1 and 2, Article 152 through 159 of the Bankruptcy
Act (BA®FET—MFE—-RA-F_A-F-—BET=
2% — 18 &2+ ) ; Article 22 and 24 of the Compulsory
Enforcement Act (3&#| 3Tk % —+ 4% ~ % —+watk) ;
Articles 101 and 108 of the Code of Criminal Procedure ( #]
FHFREE—BE—ME - F-BENE) .

KEYWORDS:
detention, to detain ( $%4%¥ ) , writ of detention (#¥ Z ) , trus-
tee in bankruptcy, bankruptcy trustee (#% & % ¥ A ) , bank-
ruptcy estate ( 3% & 84 [ ) , take into custody ( & & ) ,
physical freedom ( & 82 g oy ) .**

HOLDING: The Bankruptcy Act BEX kA xsbt+ 4%
provides in Article 71, Paragraph 1, that ——A#E "B EAH L TRISE - &£

“where there is probability that the bank- -84 & Z B > IR e AT BT ZAS B
rupt may abscond from creditors or con-  AFEIF o | ARDHE MBI E 0 4

*  Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purpose only.
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ceal, destroy or dispose of his property,
the court may issue a writ to have the
bankrupt detained.” While detention of
the bankrupt may be necessary in order to
protect the interests of all creditors by pre-
serving the property of the bankruptcy
estate, and thereby to ensure that the
bankruptcy procedure may be satisfacto-
rily completed, a time limit is prescribed
by Paragraph 2 of the same article, which
reads: “The period of detention shall not
exceed one month, provided that the court
may grant extensions thereof for up to one
month each time upon good reasons pre-
sented by the bankruptcy trustee.” We
have noticed, however, that the proviso
does not specify a reasonable limit on the
number of extensions that may be granted.
This is contrary to the essence of the Con-
stitution in protecting the physical free-
dom of the people, and must be amended
as promptly as practicable, but by no
means later than one year from the date of
pronouncement of this Interpretation, on
which date said proviso shall cease to be
operative. Before the law is amended, the
foregoing proviso must be applied in a

cautious manner consistent with our views
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herein expressed. With regard to the situa-
tion where a bankrupt is suspected of hav-
ing committed any of the crimes under
Articles 152 through 159 of the Bank-
ruptcy Act, this is a different matter, and
we opine that the case shall be sent to the
prosecutor for investigation, who may
order the bankrupt to be lawfully detained

if necessary.

REASONING: The Bankruptcy
Act provides in Article 71, Paragraph 1,
that “where there is probability that the
bankrupt may abscond from creditors or
conceal, destroy or dispose of his prop-
erty, the court may issue a writ to have the
bankrupt detained.” While detention of
the bankrupt may be necessary in order to
protect the interests of all creditors by pre-
serving the property of the bankruptcy
estate, and thereby to ensure that the
bankruptcy procedure may be satisfacto-
rily completed, a time limit is prescribed
by Paragraph 2 of the same article, which
reads: “The period of detention shall not
exceed one month, provided that the court
may grant extensions thereof for up to one

month each time upon good reasons pre-
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sented by the bankruptcy trustee.” It must
be noted that restraint on the physical
freedom of any person, with the exception
of those found guilty of crimes and sen-
tenced to life imprisonment by irrevocable
judgments, is subject to limited periods of
time as prescribed by existing statutes.
For instance, while a debtor in a compul-
sory execution proceeding may be ar-
rested and taken into custody by the court
under Article 22 of the Compulsory En-
forcement Act on the ground that there is
apparently a probability that he will ab-
scond from the creditors or has concealed
or disposed of his property which is sub-
ject to enforcement, and that he has failed
to furnish reasonable security required,
such custody may not last over three
months and thereafter he may be again
taken into custody only once if there is
new cause for custody. Moreover, in
criminal proceedings, Article 101 of the
Code of Criminal Procedure authorizes
the court to detain the accused whenever
necessary if it believes or is made to be-
lieve by the occurrence of any event that
there is probability that the accused may

flee from justice, or destroy, falsify, or alter

18R > BA EKHIRBEERIEHA
BATEWF » A—R &R » LI FEHH
P HARE R ARCRAEE
RABARTIRE A FTRARE
RN RS Srs SRR B )
Az?% H 2 — B FEFRE
—BE R EFFRIT -
E%%*Eékﬁﬂﬁi’%ﬁﬁ%’
MEFLHFE_R » EHF A FE=
A o A2 a8 R 2 00 Bk 0 R RAT
W HRTFE=F > AEFRA—RE
> dwPiieik & A &+ FR T A Bk
FATZHE  EHFE—FF —FA
ZRAEMR  BZRBIA—RER - B E
=z Eiv o HE R BB ARDHE M
Mot > Zikstt—thh_amd
B I R R B AR IR AR E L
THAREERE AL AR %
w0 HWER  HEZEEREARS Y
AHZAR - BB ML G
~ R OR B R AaHR B e A PR A 0 A R
#T%%%ék% B oy B 0 ke dT TR
g R ERE R TR R F FA
WA 0 RIS IE 0 ZiB JEGAR
FRFE AT 2 B AL B i — FRF Sk i A

Fe kS EATHE R LR BATRE 0 R
BIRMEER WHELZ - ZHAEAR
BEFE—BLE T KEE—BAETA



evidence, or engage in collusion with an
accomplice or a witness. However, Article
108 of the Code provides that detention of
the accused shall not exceed two months
during the process of investigation and
three months during trial, that if it is nec-
essary to continue to detain the period thus
extended shall not exceed two months
each time, that only one extension may be
ordered during an investigation, and that
if the crime is punishable by a maximum
principal penalty of imprisonment for not
more than ten years the detention during
the trial may be extended up to three times
by the court of the first instance and the
court of the first appeal, and not more
than once by the court of the second ap-
peal. Inasmuch as the primary purpose of
detention in a bankruptcy procedure is to
preserve the property of the bankruptcy
estate, the proviso to Paragraph 2 of Arti-
cle 71 of the Bankruptcy Act, saying noth-
ing about a limit on the number of times
for which detention may be extended, is
obviously inappropriate and susceptible to
abuse when compared with the other stat-
utes quoted above, and is thus against the

intent of the Constitution in protecting the
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physical freedom of the people. To put it
right, said provision must be amended as
promptly as practicable upon an overall
review to be carried out in respect of such
matters as relating to the suitability of the
term “detention,” restrictions on the num-
ber of times or the aggregate number of
days for which extensions may be or-
dered, what reasonable measures of con-
trol may be exercised over the bankrupt
without having to place him under physi-
cal restraint, and what sanctions may be
imposed in case of violation of the meas-
ures of control. The amendment shall be
made within one year from the date of
pronouncement of this Interpretation, on
which date said provision shall cease to be
operative. Before the law is amended, the
foregoing proviso must be applied in a cau-
tious manner consistent with our views
herein expressed. With regard to the situa-
tion where a bankrupt is suspected of hav-
ing committed any of the crimes under Ar-
ticles 152 through 159 of the Bankruptcy
Act, this is a different matter, and we opine
that the case shall be sent to the prosecutor
for investigation, who may order the bank-

rupt to be lawfully detained if necessary.
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