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J. Y. Interpretation No.286 ( November 29, 1991 ) *

ISSUE: Are the relevant provisions of the Equalization of Land Rights
Act and the Enforcement Rules thereof, providing that the land
value increment tax for a land whose value increases naturally
shall be levied based on the balance of the aggregate amount of
price increase minus the cost of its improvement, in violation
of the Constitution?

RELEVANT LAWS:

Article 15, Paragraph 3, of Article 143 of the Constitution ( &

FE+EE - F—BwOH=4% =8) ; Article 35, and
Paragraphs 1 and 2 of Article 36 of the Equalization of Land
Rights Act (“F3g M4 E =+ 246 B =+ %—
I ~ % =78 ) ; Article 53 of the Enforcement Rules of the
Equalization of Land Rights Act ( F34 3444545 3647 4a B 7
+=4) .
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1§ 4 5% ) , expenses for land improvement ( £ 3t g #

* Translated by Jer -Shenq Shieh.
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HOLDING: Paragraph 3 of Arti-
cle 143 of the Constitution provides: “If
the value of a parcel of land has increased,
not through the exertion of labor or the
employment of capital, the State shall
levy thereon a land value increment tax,
the proceeds of which shall accrue to the
public.” This provision is for the purpose
of implementing the policy of accruing
the automatically increased land value to
the public. Article 35, and Paragraphs 1
and 2 of Article 36 of the Equalization of
Land Rights Act, which was amended and
promulgated on February 2, 1977, and
Article 53 of the Enforcement Rules of
this Act issued by the Executive Yuan on
April 1 in the same year provide that, the
land value which has automatically in-
creased after the landowner declared the
land value shall be calculated on the basis
of the remainder of the total amount of the
increased land value by subtracting all of
the expenses for land improvement al-
ready paid by the landowner, and the land
value increment tax shall thus be levied;
though this remainder might include the
value which has increased because of the

improvement on the land, this calculation
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of the automatically increased land value
is still not in conflict with the intent of
Article 15 and Paragraph 3 of Article 143
of the Constitution, for this value which
has increased because of the improvement
on the land is not easily recognized and
calculated, is hard to clearly distinguish
from the value which has automatically
increased, and the interests of the land-
owner have to be taken into account be-
cause the land value increment tax is not
levied on the full amount of the increased

land value.

REASONING: Paragraph 3 of
Article 143 of the Constitution provides:
“If the value of a parcel of land has in-
creased, not through the exertion of labor
or the employment of capital, the State
shall levy thereon a land value increment
tax, the proceeds of which shall accrue to
the public.” This provision is for the pur-
pose of implementing the policy of accru-
ing the automatically increased land value
to the public. The first part of Article 35
of the Equalization of Land Rights Act,

which was amended and promulgated on

February 2, 1977, provides: “In order to
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implement the policy of accruing the in-
creased land value to the public, the land
value increment tax shall be levied on the
land, the value of which has automatically
increased after the landowner declared the
land value.” Paragraph 1, the first part,
and Paragraph 2 of Article 36 of the same
Act provide: “The levy of land value in-
crement tax shall be calculated on the ba-
sis of the total amount of the increased
land value and shall accrue to the public at
every transfer of land ownership or at
creation of the right of dian”; and “From
the total amount of the increased land
value as referred to in the preceding para-
graph, there shall be subtracted all of the
expenses for land improvement already
paid by the landowner.” Paragraph 1, the
first part, and Paragraph 2 of Article 53 of
the Enforcement Rules of this Act issued
by the Executive Yuan on April 1 in the
same year further provide: “The expenses
which shall be subtracted according to
Paragraph 2 of Article 36 of this Act in-
clude the expenses for land improvement,
construction benefit charge, and the costs

of land consolidation”; and “The expenses

subtracted according to the preceding
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paragraph shall be proved by a receipt of
payment of the construction benefit
charge, a certificate of expenses for land
improvement made by the engineering
(construction) office, or a certificate of
costs of land consolidation made by the
land administration office, and these re-
ceipts or certificates shall be submitted by
the landowner before paying the land
value increment tax.” Therefore the land
value which has automatically increased
after the landowner declared the land
value shall be calculated on the basis of
the remainder of the total amount of the
increased land value by subtracting all of
the expenses for land improvement al-
ready paid by the landowner, and the land
value increment tax shall be thus levied.
Though this remainder might include the
value which has increased because of the
improvement on the land, this calculation
of the automatically increased land value
is still not in conflict with the intent of
Article 15 and Paragraph 3 of Article 143
of the Constitution, for this value which
has increased because of the improvement
on the land is not easily recognized and

calculated, is hard to clearly distinguish
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from the value which has automatically
increased, and the interests of the land-
owner have to be taken into account be-
cause the land value increment tax is not
levied on the full amount of the increased
land value. As to how to actually set the
standard for the subtraction of expenses
for land improvement during the calcula-
tion of the amount of the automatically
increased land wvalue, it could be set
strictly or leniently, and it should be
closely related to the adjustment of the
value increment tax rate and the question
of whether another income tax should be
levied. We hereby additionally point out
that it shall be comprehensively reviewed
and improved in time by the authority
concerned, accompanied with improve-
ments in the tax levying procedure and be
within the range of delegation of the stat-

ute.

Justice Yu-Ling Yang filed dissenting

opinion.
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