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J. Y. Interpretation No.261 (June 21, 1990 ) *

ISSUE: Should the first-term representatives of the three national legis-
lative bodies be allowed to exercise their powers indefinitely
without periodical re-election?

RELEVANT LAWS:

Articles 26, 28, 64, 65, 91 and 93 of the Constitution ( & &5
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— & B % -+ =45 ) ; Paragraph 6 of the Temporary Provi-
sions Effective During the Period of National Mobilization for
the Suppression of the Communist Rebellion ( £ 8 #% &L 0¥ 41
BE BFfE 2R % 578 ) ; Y. Interpretation No. 31 ( &) k¥ 5
= SRARHE) .
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has suffered severe calamities. As a result,
reelection of the national representatives
has been infeasible and all of the first-
term national representatives have contin-
ued to exercise their powers. Such results
were necessary for the maintenance of our
constitutional system. However, periodi-
cal reelection of representatives is crucial
for reflection of the will of the people and
for implementation of constitutional de-
mocracy. Neither J.Y. Interpretation No.
31, nor Article 28, Paragraph 2, of the
Constitution, nor Paragraph 6, Subpara-
graphs 2 and 3, of the Temporary Provi-
sions Effective During the Period of Na-
tional Mobilization for the Suppression of
the Communist Rebellion were intended
to allow the first-term national representa-
tives to continue exercising their powers
indefinitely. None of these provisions
were intended to change their terms of
office. Nor did they prohibit the election
of the next-term national representatives
from being held. In fact, since 1969, the
Central Government has been holding
regular elections of the national represen-
tatives in the Free Area, in order to rein-

force our national representative bodies
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incrementally. To cope with the present
situations, those first-term national repre-
sentatives who have not been reelected on
a periodical basis shall cease the exercise
of their powers no later than December
31, 1991. Among them, those who have
been de facto incapable of exercising or
constantly failed to exercise their powers
shall be immediately dismissed, after
thorough investigation, from their offices.
The Central Government is further man-
dated to hold, in due course, a nationwide
second-term election of the national rep-
resentatives, in accordance with the spirit
of the Constitution, the essence of this
Interpretation and the relevant regulations,
so that the constitutional system will func-

tion properly.

REASONING: When the Legis-
lative Yuan exercised its budgetary pow-
ers, it cast doubt on the constitutional ap-
plication of J.Y. Interpretation No. 31;
Article 28, Paragraph 2, of the Constitu-
tion; and Paragraph 6, Subparagraphs 2
and 3, of the Temporary Provisions Effec-
tive During the Period of National Mobi-

lization for the Suppression of the Com-
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munist Rebellion. It therefore petitioned
for interpretation. In accordance with the
resolution of the 118th Meeting of the
Council of Grand Justices of the Judicial
Yuan and Article 4, Paragraph 1, Sub-
paragraph 1, of the Act of the Constitu-
tional Interpretation Procedure of the Ju-

dicial Yuan, this petition is admitted.

The Constitution provides specific
terms of office for all national representa-
tives: six years for the National Assembly
Delegates, three years for the Legislators
and six years for the Members of the Con-
trol Yuan, respectively. Such terms are
expressly provided for in Article 28, Para-
graph 1, and Articles 65 and 93 of the
Constitution. After the current Constitu-
tion took effect, our nation suffered severe
calamities. Upon expiration of the first
term of the Legislators and Members of
the Control Yuan, it was de facto impossi-
ble to hold elections of the second-term
representatives in accordance with the
laws. In order to prevent the Five-Yuan
system as established by the Constitution
from being weakened, J.Y. Interpretation

No. 31 therefore declared that “before the
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second-term representatives are elected
and convene in accordance with the laws,
all of the first-term representatives of both
the Legislative and Control Yuans shall
continue to exercise their respective pow-
ers.” As to the first-term National Assem-
bly Delegates, they were allowed to keep
exercising their powers after their first
term expired, because Article 28, Para-
graph 2, of the Constitution provides that
“The term of office of the Delegates to
each National Assembly term shall cease
on the date upon which the next National
Assembly term convenes.” Furthermore,
on March 23, 1972, the Temporary Provi-
sions Effective During the Period of Na-
tional Mobilization for the Suppression of
the Communist Rebellion were amended
to include the following provisions: “The
first-term national representatives were
elected by the people of the entire nation
and have been exercising their powers
pursuant to the laws. Those elected
through the by-elections shall have the
same status” (Paragraph 6, Subparagraph
2) and “Those national representatives
elected through the elections for addi-

tional members, together with the first-

B RRERE  FE2BEARERT
BEE 0 AREATIERRAE - IR AR R
Bl ~ "H¥matBAZRZ P RRER
ko mE—BYRRERE  RETE
WA | ZHE -



term national representatives, shall exer-
cise their powers pursuant to the laws”

(Paragraph 6, Subparagraph 3).

However, periodical election of rep-
resentatives is an essential avenue for re-
flection of the will of the people and im-
plementation of constitutional democracy.
That the abovementioned national repre-
sentatives were allowed to continue the
exercise of their powers was necessary in
order to deal with the then-existing situa-
tions and maintain the constitutional sys-
tem. Since publication of the abovemen-
tioned Interpretation on January 29, 1954,
the first-term national representatives
have been exercising their powers for
more than three decades. Nevertheless,
the above-mentioned Interpretation was
not intended to permit the indefinite exer-
cise of powers by the first-term Legisla-
tors and Members of the Control Yuan, or
to change their respective terms. Further-
more, Article 28, Paragraph 1, of the Con-
stitution expressly provides “The National
Assembly Delegates shall be elected
every six years.” Obviously, the intention

of Paragraph 2 of this Article is to avoid
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any time gap between elections in the
course of the National Assembly’s exer-
cise of their powers. It is not intended to
extend the term of office of the National

Assembly Delegates indefinitely.

Furthermore, the abovementioned
provisions regarding the first-term na-
tional representatives’ exercise of powers
pursuant to the laws as provided for in
Paragraph 6, Subparagraphs 2 and 3, of
the Temporary Provisions Effective Dur-
ing the Period of National Mobilization
for the Suppression of the Communist
Rebellion were amended for those na-
tional representatives elected through both
the by-elections and elections for addi-
tional members. In the spirit of the
abovementioned J.Y. Interpretation No.
31, the intention of these two Subpara-
graphs was not to permit the indefinite
exercise of powers by those national rep-
resentatives who were not reelected peri-
odically. Nor did they prohibit the gov-
ernment from holding the next-term elec-
tions of the national representatives. In
fact, since 1969, the Central Government

has been holding regular elections of the
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national representatives in the Free Area,
in order to reinforce the national legisla-
tive bodies incrementally. To cope with
the present situation, those first-term na-
tional representatives who have not been
reelected on a periodical basis shall cease
the exercise of their powers no later than
December 31, 1991. Among them, those
who have been de facto incapable of exer-
cising or constantly failed to exercise their
powers shall be immediately dismissed,
after thorough investigation, from their

offices.

As stated above, those national rep-
resentatives who have not been reelected
on a regular basis shall cease the exercise
of their powers. However, those provi-
sions regarding election of the national
representatives as provided for in Articles
26, 64 and 91 of the Constitution are still
not entirely applicable in practice at the
present time. Given such circumstances,
the Central Government shall make an
appropriate plan, in accordance with the
spirit of the Constitution, the essence of
this Interpretation and the relevant regula-

tions, to hold in due course the next elec-
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tion of the national representatives, in-
cluding a certain number of representa-
tives-at-large, so that the constitutional
system will continue to function. It should
be noted here that those current national
representatives elected through the elec-
tions for additional members shall con-
tinue to exercise their powers until the end

of their term.

Justice Chih-Peng Lee filed dissenting

opinion.
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