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J. Y. Interpretation No.250 (January 5, 1990 ) *

ISSUE: Is a military personnel whose active service was suspended for
taking a civil office in violation of Article 140 of the Constitu-
tion?

RELEVANT LAWS :

Article 140 of the Constitution ( B/ % — B w+4&) ; Arti-
cle 12, Paragraph 1, Subparagraph 6, of the Armed Forces Of-
ficers Service Act (% F B RS F + 45 % — A
% 753k ) ; Article 9, Paragraph 1, Subparagraph 8, and Para-
graph 2 ; Article 10 and Article 12 of the Enforcement Rules
of the Armed Forces Officers Service Act (BT EE TR
ARANEB e T B B AR — RS NIRRT~ B R
%+ =144 ) ; Article 25, Subparagraph 1, of the Conscription
Act (BRIZFEF —+RGEFE—) .
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HOLDING: Article 140 of the
Constitution provides: “No military per-
sonnel in active service may concurrently
hold a civil office.” The purpose of pro-
hibiting military personnel in active ser-
vice from holding civil positions is to pre-
clude their involvement in politics and to
maintain the normal functions of democ-
ratic constitutionalism. A military person-
nel whose active service was suspended
for cause will be transferred to the re-
served forces service, managed by the
reserved forces system, and enlisted as a
military personnel in the reserved forces
service. If, at the request of a civil agency,
a military personnel in active service who
qualified for a civil office applies for a
suspension from an outside position prior
to retirement from the military in order to
serve in the civil office commensurate
with his qualification, this is different
from the aforementioned prohibition of
holding concurrent positions, and cannot
be said to be in conflict with the afore-
mentioned constitutional provision. How-
ever, the conditions for a military person-
nel officer to suspend active service and

transfer to a civil office, as well as the
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procedure for returning from civil office
to military service, both involve the per-
sonnel system of public service. It is
pointed out herein that current measures
in these regards should be reviewed thor-

oughly and prescribed directly by law.

REASONING: Article 140 of
the Constitution provides: “No military
personnel in active service may concur-
rently hold a civil office.” The purpose of
prohibiting military personnel in active
service from holding civil office is to pre-
clude their involvement in politics and to
maintain the normal functions of democ-
ratic constitutionalism. As for military
personnel officers who have been re-
moved form active service, retired, or
suspended and transferred to the reserved
forces service, they have no active mili-
tary power. Consequently, we are not
concerned here with their political in-

volvements.

Pursuant to Article 12, Paragraph 1,
Subparagraph 6, of the Armed Forces Of-
ficers Service Act and Article 9, Para-

graph 1, Subparagraph 8, and Paragraph 2
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of the Enforcement Rules of the Act, a
regular officer in active service who has
been approved to serve in a public office
outside the military shall be suspended
from the military service on the date of
approval. The military personnel sus-
pended for an outside position must be in
the reserved forces service. When the
Ministry of Defense gives its approval for
a change of status, it shall notify the
agency managing the reserved forces and
enlist the person in the reserved forces
system for personnel management. Ac-
cording to Article 25, Subparagraph 1, of
the Conscription Act, the abovementioned
suspended person must be a military per-
sonnel in the reserved forces service and
does not have the status of a military per-
sonnel in active service. If, at the request
of a civil agency, a military personnel in
active service who qualified for civil of-
fice applies for a suspension from an out-
side position prior to retirement from the
military in order to serve in the civil office
commensurate with his qualification, this
is different from the aforementioned pro-
hibition of holding concurrent positions,

and cannot be said to be in conflict with
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the aforementioned constitutional provision.

The Current Armed Forces Officers
Service Act provides for “suspension”
only, and does not directly provide for
“suspension for taking an outside posi-
tion.” The term “suspension for taking an
outside position” is found only in Article 9,
Paragraph 1, Subparagraph 8, Article 10
and Article 12 of the Enforcement Rules of
the Act. Military personnel suspended for
taking a civil position can return to the
military service and can advance in the
military ranks. This may raise a concern of
commingling the civil track with the mili-
tary track. The conditions for a military
personnel to be suspended from active ser-
vice and transferred to a civil office, as
well as the procedure for returning from
civil office to military service, both involve
the personnel system of public service. It is
pointed out herein that current measures in
these regards should be reviewed thor-
oughly under guidance of the Constitution
and prescribed directly by law.

Justice Tieh-Cheng Liu filed dissenting

opinion.
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