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J. Y. Interpretation No.496 (December 3, 1999 ) *

ISSUE: Are the Ministry of Finance’s Directive Ref. No. TTSF-2665
dated September 2, 1970, and No. TTS-770656151 dated May
18, 1988, which provide that “where the non-operating income
is less than non-operating losses, such income shall be consid-
ered as zero,” unconstitutional?

RELEVANT LAWS:
Article 19 of the Constitution ( ik % + /&) ; J. Y. Inter-
pretation Nos. 420 and 493 (F)AEEFFw O ~ Fw
=3k FEFE ) ; Act of Encouragement of Investment ( 4% gy 4%
FA&]) ; Income Tax Act ( FFiF#i% ) .

KEYWORDS:
duty of tax payment ( #3942 375 ) , encouragement of invest-
ment ( 4% Bh 3% & ) , non-operating income ( I & ¥ Ik

HOLDING: Article 19 of the BEX : Ex%tABRARE
Constitution stipulates: “The people shall PARAHIEIENRZ KT 0 RIEA
have the duty of paying taxes in accor-  RAMRIEHEPTC R & SR IBZ £
dance with law,” which means that the = R FER EHUNIAEE M T - MxZHE
people shall have the duty to make tax  #% > JERAABREE ER MM 0 RE
payment and the privilege to enjoy tax  ZEEZ SE A8 HEILK X E R

* Translated by Dr. C.Y. Huang of Tsar & Tsai Law Firm.
** Contents within frame, not part of the original text, are added for reference purpose only.
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reduction or exemption in accordance
with the requirements set forth by law.
The tax laws shall be interpreted in accor-
dance with the legislative purpose of each
of such laws based on the spirit of the
principle of taxation by law, and take into
consideration the economic meaning and
the principle of equality in connection
with substantive taxation. The Ministry of
Finance issued a directive Ref. No. TTSF-
26656 dated September 2, 1960, and a
letter Ref. No. TTS-770656151 dated
May 18, 1988, to amend the calculation
formula for deducting and exempting the
income tax of the profit-seeking enter-
prises entitled to the encouragement. The
said directive/letter relates to the interpre-
tation of the authority who integrates the
relevant provisions of the Act of Encour-
agement of Investment and the Income
Tax Act to facilitate the operation of both
the tax levying agency and taxpayer. In
the said interpretation, it was stated that
“where the non-operating income is less
than non-operating losses, the balance
shall be considered as zero.” This is to
avoid the consequence that the income

from non tax-free products is also exempt

REHFERZATFRABZ o BBERF
FREAZTLFAA B EHRES =
ANAENKSARETEEEATARS
HRELEEONAESN—A KD BE
B IEAE B R %8 A FE PTG A
K 75 B M & 1R ) BN T A
¥ RS AP RATIFR AR T
TP B2 BT P se TS EKR
ANPAFESEREAN > BRALER
W o R BE R E A TE R E ST IR
R AR Z 4E R VAR SE A 350510 48 B
FRZAESLFIFETESRIBE R
SEER c MEAMXIESEERL 0 T
BHGEAETHE R BRIEAZHL
RN IR B BR SR E S
B (KR BASBRE ST (£
) AT oAAE - AR
NFR B o A M RAR R AR B 4
SRR IHE B AR RS o HEHIE A o



from tax so as to conform to the legisla-
tive intent that only the income from
goods meeting the criteria of encourage-
ment is entitled to tax benefits. However,
in connection with related non-operating
losses, those that can be directly catego-
rized in a reasonable and clear manner
shall be so categorized. If it is difficult to
make a distinction, the calculation shall be
made based on the ratio of sales revenue
from tax-free goods (business) to the sales
revenue from taxable goods (business) so
as to comply with the principle of taxation
fairness. The relevant authorities shall
promptly review and amend relevant laws
and regulations in accordance with the

intent of this Interpretation.

REASONING: Atticle 19 of the
Constitution stipulates that the people shall
have the duty of paying taxes in accor-
dance with the law, which means that the
people have the duty of tax payment or the
privilege of tax deduction or exemption in
accordance with the subject of tax pay-
ment, tax item, tax rate, tax payment
method, and tax deduction/exemption pre-

scribed by law. The laws involving taxa-
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tion shall be interpreted in accordance
with the legislative purpose of each of
such laws based on the spirit of the prin-
ciple of taxation by law, and take into
consideration the economic meaning and
the principle of equality in connection
with substantive taxation. The above has
been interpreted per this Yuan Interpreta-
tion No. 420. Though the competent au-
thority may make necessary interpretation
ex officio for the enforcement of taxation
laws, it is a matter of course that the prin-
ciples of law first mentioned above should

be met.

The Act of Encouragement of In-
vestment (becoming void upon expiration
on December 31, 1990) was enacted for
the purposes of encouraging investment
activities and accelerating the national
economic development. Tax deduction
was adopted as a major encouragement
measure to realize the legislative purpose.
To ensure that all the productive enter-
prises and profit-seeking enterprises fal-
ling within the encouragement scope are
equally benefited, and that improper ac-

quisition of tax deduction/exemption
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privileges through circumvention of taxes
may be prevented, various conditions for
the entitlement to the encouragement were
prescribed, and only those who meet the
encouragement categories and criteria can
enjoy the tax deduction/exemption privi-
leges. The Ministry of Finance issued a
directive Ref. No. TTSF- 26656 dated
September 2, 1960, and a letter Ref. No.
TTS-770656151 dated May 18, 1988, to
amend the calculation formula for deduct-
ing and exempting the income tax of the
profit-seeking enterprises entitled to the
encouragement. The said directive/letter
relates to the interpretation of the compe-
tent authority who integrates the relevant
provisions of the Act of Encouragement
of Investment and the Income Tax Act to
facilitate the operation of both the tax
levying agency and taxpayer. In the said
interpretation, it was stated that “where
the non-operating income is less than non-
operating losses, the balance shall be con-
sidered as zero.” This is to avoid the con-
sequence that the income from non-tax-
free products is also exempt from tax,
which conforms to the legislative intent of

the statute that only the income from
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goods meeting the criteria of encourage-
ment is entitled to tax deduction / exemp-

tion privileges.

As stated in the explanations of the
said directive/letter of the Ministry of Fi-
nance, with respect to the balance of
“non-operating income” less “non-
operating losses,” if the “non-operating
losses” are more than the “non-operating
income,” thus resulting in a non-operating
deficit, the balance shall be considered as
zero. However, there are numerous non-
operating loss items, such as interest ex-
penditure, exchange loss, inventory loss
from tax-free goods, or losses resulting
from disasters. Therefore, in connection
with non-operating losses related to busi-
ness items, those that can be directly cate-
gorized in a reasonable and clear manner
shall be specifically categorized. If it is
difficult to make a distinction, the calcula-
tion shall be made based on the ratio of
sales revenue from tax-free goods (busi-
ness) to the sales revenue from taxable
goods (business) so as to comply with the
principle of taxation fairness (See this

Yuan Interpretation No. 493). The rele-
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vant authorities shall promptly review and
amend relevant laws and regulations in
accordance with the intent of this Interpre-

tation.



