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J. Y. Interpretation N0.492 ( October 29, 1999 ) =

ISSUE: Does the directive issued by the Ministry of Economic Affairs,
which states that an entity whose business registration has been
dissolved or revoked under the Company Act is deemed as a
“terminated business,” violate the people’s property rights pro-
tected under Article 15 of the Constitution?
RELEVANT LAWS:
Article 15 of the Constitution ( &% % + &145 ) ; Article 33,
Subparagraph 1 of the Trademark Act ( FAZi% % =+ =45 %
— 2% ) ; Articles 25 and 26 of the Company Act (2 &) ik % —
+AEME S BN .
KEYWORDS:
right to the exclusive use of trademark ( 42 & A4 ) , dis-
solved company ( #&#& % 2~ 3] ) , liquidation proceedings
(#5842 /) , termination of business ( .k 2% ) **

HOLDING: Article 15 of the
Constitution provides the protection of the
people’s property rights. Since the right to
the exclusive use of a trademark is a prop-
erty right, it falls under the protection of
the Constitution. When the trademark pro-

* Translated by Chung Jen Cheng.
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prietor terminates business and there is no
likelihood that another party will be au-
thorized to use the same exclusive trade-
mark right before or after the termination
of business or that the exclusive trademark
right will be assigned to another party to
continue the business, since the exclusive
trademark right has lost its purpose, there is
no need to continue the protection. Article
33, Subparagraph 1, of the Trademark Act
amended and promulgated on January 26,
1983, prescribed that the right to exclusive
use of a trademark shall lapse where the
proprietor terminates business before the
expiration of the duration of registration.
Article 25 of the Company Act prescribes
that: “A dissolved company shall not be
deemed dissolved to the extent that liquida-
tion proceedings are concerned”; Article
26 of the same Act prescribes that: “The
dissolved company referred to in the pre-
ceding Article may, during the liquidation
proceedings, temporarily operate its busi-
ness for the purpose of closing and facili-
tating the liquidation.” Therefore, a dis-
solved company that in fact operates its
business and continues its original business

activities shall not be deemed dissolved.
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Similarly, the trademark of said company
cannot be considered to have lapsed natu-
rally. As such, the exclusive trademark
right along with its product profile owned
by the dissolved company may certainly be
transferred to others for the purpose of
closing its business and facilitating the lig-
uidation. The restriction applied to the peo-
ple’s property rights by stating that “an
entity with business registration dissolved
or revoked under the Company Act” is
deemed as a “terminated business” in the
directive of the Ministry of Economic Af-
fairs No. (74) Shang-Tzi-361110 dated
August 20, 1985, apparently exceeds the
bounds set forth in Article 33 (1) of the
Trademark Act and runs counter to the in-
tent of the Constitution in protection of the
people’s property rights and hence, it
should no longer be applied.

REASONING: Article 15 of the
Constitution provides for the protection of
the people’s property rights. Since the
right to exclusive use of a trademark is a
property right, it falls under the protection
of the Constitution. A trademark right

lasts ten years from the date of registra-
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tion, which may be extended by renewing
the registration before its expiration. The
authorization of use of a trademark or as-
signment of a trademark right to another
party is valid even if the action is not reg-
istered with the trademark authority as
prescribed in the first and second para-
graphs of Article 24, the second paragraph
of Article 26, and the first paragraph of
Article 28 of the same Act. The natural
lapse of an exclusive trademark right oc-
curs when the trademark proprietor termi-
nates business and there is no likelihood
that another party will be authorized to
use the same exclusive trademark right
before or after the termination of business
or that the exclusive trademark right will
be assigned to another party to continue
the business, for the exclusive trademark
right has lost its purpose, so there is no
need to continue the protection. Article
33, Subparagraph 1, of the Trademark Act
amended and promulgated on January 26,
1983, prescribed that the right to exclu-
sive use of the trademark shall lapse
where the proprietor terminates business
before the expiration of the duration of

registration (this clause became Article
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34, Subparagraph 2, when the Trademark
Act was again amended on December 22,
1993, and its language was also modified
to: “the trademark proprietor is a juristic
person whose business has been dissolved
or who has had his/her business registra-
tion revoked by the competent authority.
Notwithstanding the foregoing provision,
the trademark right is deemed to continue
to exist until the conclusion of the liquida-
tion proceeding or bankruptcy procedure”;
the aforesaid clause was deleted from the
current version of the Trademark Act
amended on May 7, 1997), and intended
to restrict the people’s property rights. But
as described above, if the trademark pro-
prietor only suspends his/her business
temporarily or even if the proprietor ter-
minates business, but there is a possibility
that he/she will assign the same exclusive
trademark right to another party to con-
tinue the business, the trademark has the
value of continuing use, and hence, this is
different from the termination of business
that will cause lapse of an exclusive trade-
mark right. Article 40, Paragraph 2, of the
Civil Code prescribes that: “Until the lig-

uidation is completed, the dissolved juris-

oo Bk ootk s TATERRX
NE) o EEAERNIY O FAETERABA
feAlFELEZ B Yk dif- | R
FE AT EZMHEERAFEANTEEE =
B DHEEAPITICRRAS A REA
) B3 ERFR I — AT M (2
M B EOEEE A HEREAA
B BIFAHEERZIRE - | F2H
B0 RARFRIEA A SRR
HHBERE  IBEH - REZAEA R
N5 RAFH RN AN EEAZF P
345 20 B2 % $47 5 0 B FAEA 4]
ZBE O H R RAEBBAMAZ
FERF ARG o BLIEY 0 Bk A d
A EH — BRI S 0 A
RS EREAMEA o Bl 8] X HAZEP
HUBEAE R Z AR > T IR AT H R ARk
FAEE VT 3 S A S S
H AR R R E R R



tic person is deemed to continue to exist
in so far as is necessary for the purpose of
the liquidation.” Article 25 of the Com-
pany Act prescribes that: “A dissolved
company shall not be deemed dissolved to
the extent that liquidation proceedings are
concerned”; Article 26 of the same Act
prescribes that: “A dissolved company
referred to in the preceding Article may,
during the liquidation proceedings, tem-
porarily operate its business for the pur-
pose of closing its business and facilitat-
ing the liquidation”; and Article 113 of
the same Act where Article 84, Paragraph
2, applies mutatis mutandis prescribes
that: “the liquidator has the right to repre-
sent the company in all litigious or non-
litigious actions when performing the du-
ties described in the preceding Paragraph;
but the consent of all shareholders is re-
quired in assigning company business,
including company assets and liabilities to
another party.” The aforesaid clauses pre-
scribe that a juristic person or corporation
is still entitled to certain rights during the
liquidation proceedings after filing disso-
lution, and stipulate the continuation of

necessary business activities by a dis-
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solved company yin the process of liqui-
dation, and that a dissolved company may
assign its business, including assets and
liabilities to another party. Similarly since
a dissolved company is still entitled to
certain rights and is allowed to assign its
business to another party, the trademark
of said company retains the value of con-
tinuing use and the situation does not co-
incide with “termination of business” as
stated in Article 33, Subparagraph 1, of
the Trademark Act, upon which the trade-

mark right lapses.

The directive of the Ministry of Eco-
nomic Affairs, explanations 3(2) of the
letter No. (74) Shang-Tzi-‘361110 dated
August 20, 1985, stated that “an entity
with business registration dissolved or
revoked under the Company Act” is
deemed as a “ terminated business” as
prescribed in Article 33, Subparagraph 1,
of the Trademark Act. Its interpretation
runs counter to the provisions in the Civil
Code and Corporate Act described above,
and denies the exclusive trademark right

of a dissolved juristic person having the

value of continuing existence. Such inter-
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pretation apparently exceeds the bounds
set forth in Article 33, Subparagraph 1, of
the Trademark Act and runs counter to the
intent of the Constitution in protection of
the people’s property rights, and hence,
should no longer be applied.
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