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J. Y. Interpretation N0.490 ( October 1, 1999 ) *

ISSUE: Article 1 of the Conscription Act provides that all eligible males
shall be drafted for military service, and Article 59, Paragraph 2,
of the Enforcement Act of the Conscription Act further pre-
scribes that the person sentenced to imprisonment who is even-
tually given pardon, commutation, probation or parole shall not
be relieved from military service if he has served less than four
years in prison, with no exception to be made for conscientious
objectors. Do the said provisions violate Article 13 of the Con-
stitution guaranteeing the freedom of religious belief, thus being
null and void?

RELEVANT LAWS:

Articles 7, 13, 20 and 23 of the Constitution ( &% % 1% -~ &
+ =4~ H=—F+1& - F =—+=4&) ; Articles 1, 3, Paragraph
1, 4, 5, 20, Paragraphs 1 and 2, 25, Paragraph 1, and 38, Para-
graph 1, Subparagraph 2 of the Conscription Act ( FZ4% % % —
M~ B4R FE—R > Budk s R AR R HER R

L R ¥ (A I T sANT Y Sl S = P
Article 59, Paragraphs 1 and 2 of the Enforcement Act of the
Conscription Act ( 4L k64T F E T MEHE—2A B =
78 ) ; Article 19, Paragraph 1, Subparagraphs 4 and 5 of the
Regulation Governing the Military Array ( 3 £# 8% +

* Translated by Jiunn-rong Yeh.
** Contents within frame, not part of the original text, are added for reference purpose only.
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HOLDING: Article 20 of the
Constitution prescribes that the people
shall have the duty to perform military
service in accordance with laws. The
Constitution, however, does not specify
the ways in which people should render
such a duty. Important matters regarding
military service shall be specified in laws
and solely left to the legislature’s discre-
tion with due consideration of national
security and needs of social development.
Article 13 of the Constitution ensuring
that people shall have the freedom of reli-
gious belief means that people shall have
the freedom to believe in any religion and
to participate in any religious activities.
The State shall neither forbid nor endorse

any particular religion and shall never
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extend any privileges or disadvantages to
people on the basis of their particular reli-
gious beliefs. Nonetheless, given the
physical differences between males and
females and the derived role differentia-
tion in their respective social functions
and lives, the Legislature enacted Article
1 of the Conscription Act indicating that,
pursuant to laws, only eligible male citi-
zens have the duty of performing military
service. This role differentiation has been
made to incarnate both the national goals
and constitutionally prescribed basic du-
ties of the people and, thus, is of legisla-
tive policy nature. It does not encourage,
endorse, or prohibit any religion, nor does
it have such effects. Moreover, prescrib-
ing a male citizen’s duty to render mili-
tary service does not violate human dig-
nity, nor does it undermine the fundamen-
tal values in the Constitution. Most na-
tions also prescribe such duty in their re-
spective laws. Requiring such duty is a
necessary measure to protect the people
and to defend national security. As a re-
sult, it does not violate the equal protec-
tion principle of Article 7 or the protection

of freedom of religious beliefs of Article
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13 of the Constitution. In addition, Article
59, Paragraph 2, of the Enforcement Act
of the Conscription Act prescribes that
those males sentenced to prison according
to Paragraph 1 but later given commuta-
tion, probation or parole, whose military
service has been deferred but who have
served less than four years in prison, shall
still have to fulfill their military obliga-
tion. Thus, eligible males whose duty of
rendering military service has been de-
ferred shall not be freed from such ser-
vice, should they still be within the age
limit for such service. Article 59, Para-
graph 2, of the Enforcement Act of the
Conscription Act thus requires that each
judicial organ informs the respective
county (city) government within the same
jurisdiction for further disposition. Any
violations of the Conscription Act that
also amount to punishments prescribed in
the Act Governing the Punishment of Of-
fences Against Military Service shall be
disposed accordingly. This does not con-
tradict the guarantee against double jeop-
ardy, nor does it infringe upon the free-
dom of religious belief prescribed in Arti-

cle 13 of the Constitution or undermine



the principle of proportionality bestowed
in Article 23 of the Constitution.

REASONING: Freedom of reli-
gious belief, one of the fundamental rights
of the people, shall be protected by the
constitution of a modern state governed
by the rule of law (Rechtsstaat). Such a
freedom ensures that the people shall have
the freedom to believe in any religion and
to participate in any religious activities.
The State shall neither forbid nor endorse
any particular religion and shall never
extend any privileges or disadvantages to
people on a basis of their particular reli-
gious beliefs. The guarantee of freedom of
religious belief shall include freedom of
personal religious belief, freedom of reli-
gious practices, as well as freedom of re-
ligious association. Freedom of personal
religious beliefs, in which each individ-
ual’s own ideas, speech, beliefs, and spirit
are involved, is an absolute right that shall
not be infringed upon. The derived free-
doms of religious acts and religious asso-
ciation, which may affect others’ free-
doms and rights or impair public order,

virtuous customs, social morality, or in-
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tegrity, are, hence, relative rights. Free-
dom of religious belief, like other funda-
mental rights, shall be protected in the
Constitution while governed by it. Except
for the freedom of personal religious be-
lief that shall be absolutely protected and
never be infringed upon or suspended, it is
permissible for relevant state laws to con-
strain, if necessary and to the least restric-
tive effect, freedoms of religious practices
and association. For no one shall renounce
the state and laws simply because of
his/her religious belief. Thus, because be-
lievers of all religions are still people of
the state, their basic responsibilities and
duties to the state will not be relieved be-
cause of their respective religious beliefs.
Protection of the people’s fundamental
rights such as their life and property is one
of the most important functions and pur-
poses of a state and the achievement of
such function and purpose lies in the peo-
ple’s rendering of their basic duties to the
state. In order to defend national security,
it is very common for states with a con-
scription system to prescribe the people’s
duty to render military service. Article 20
of the Constitution requiring the people to
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perform military service pursuant to laws
is precisely such type of enactment. The
Constitution, however, does not specify
the ways in which people should render
such a duty. Important matters regarding
people’s military service shall be speci-
fied in laws and solely left to the Legisla-
ture’s discretion with due consideration of
national security and the needs of social
development. Given the physical differ-
ences between males and females and the
derived role differentiation in their respec-
tive social functions and lives, the Legis-
lature enacted relevant Articles in the
Conscription Act. Article 1 indicates that
only male citizens in accordance with
laws have the duty to perform military
service. Article 3, Paragraph 1, prescribes
that the period of rendering military ser-
vice starts on January 1 of the year after
male citizens reach the age of eighteen
and ends on December 31 of the year in
which male citizens reach the age of
forty-five. Article 4 reads that people with
physical abnormalities, disabilities, or
diseases that would prevent them from
rendering military service shall be re-

lieved from performing military service.
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Article 5 states that those who have been
sentenced to a prison term of more than
seven years shall be relieved from military
service. These aforementioned Articles
have been made to incarnate both national
goals and constitutionally prescribed basic
duties of the people and, therefore, are of
legislative policy nature. They do not en-
courage, endorse or prohibit any religions,
nor do they have such effects. Moreover,
prescribing a male citizen’s duty to render
military service does not violate human
dignity, nor does it undermine the funda-
mental values in the Constitution. Most
nations also prescribe such duty in their
respective laws. Requiring such duty is a
necessary measure to protect the people
and to defend national security. As a re-
sult, it does not violate the equal protec-
tion principle of Article 7 or the protection
of freedom of religious beliefs of Article
13.

Article 59, Paragraph 2, of the En-
forcement Act of the Conscription Act
prescribes that those sentenced to prison
according to Paragraph 1 but later given

commutation, probation or parole, whose
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military service has been deferred but who
have served less than four years in prison,
shall still have to fulfill their military ob-
ligation. Thus, persons whose duty to ren-
der military service has been deferred
shall not be freed from military service,
should they still be within the age limit of
such service. Article 59, Paragraph 2, of
the Act thus requires that each judicial
organ inform the respective county (city)
government within the same jurisdiction
for further disposition. Any violations of
the Conscription Act that also amount to
punishments prescribed in the Act Gov-
erning the Punishment of Offences
Against Military Service shall be accord-
ingly disposed. This does not contradict
the guarantee against double jeopardy, nor
does it infringe upon the freedom of reli-
gious belief prescribed in Article 13 of the
Constitution or undermine the principle of
proportionality bestowed in Article 23.
Moreover, Article 20, Paragraph 1, Sub-
paragraph 2, the second sentence, and
Paragraph 2 of the Conscription Act pre-
scribe that, while persons are serving a
prison term, their military service shall be

deferred. When the causes of the defer-
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ment have ended, they have to fulfill their
military obligation. Regarding the proce-
dure for military recall, Article 25, Para-
graph 1, Subparagraphs 1 and 2, of the
Conscription Act merely prescribe that a
regular officer, sergeant, soldier or mem-
ber of the supplementary forces whose
military service has been deferred shall be
transferred to the reserve forces and shall
be under the control of the reserves. The
said clauses do not primarily address the
detailed procedure for military recall.
However, military recall, by its nature, is
similar to reserved military service that is
supplementary to the regular service in
peacetime and may be drafted on specific
occasions according to Article 38, Para-
graph 1, Subparagraph 2, of the Conscrip-
tion Act. Therefore, Article 19, Paragraph
1, Subparagraph 4, of the Regulation
Governing the Military Array enacted by
the Executive Yuan dictates that military
services of soldiers, whose causes of in-
terrupted military service have been dis-
solved, shall be recalled and such soldiers
may be drafted on specific occasions. This
rule does not go beyond the delegation by
Article 38, Paragraph 1,Subparagraph 1,
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of the Conscription Act, nor does it im-
pose additional burdens on the people,
therefore it is consistent with the principle
of rule of law prescribed in the Constitu-
tion. By the same token, it shall also be
made clear that Article 19, Paragraph 1,
Subparagraph 5, of the Regulation Gov-
erning the Military Array with regard to
drafting on specific occasions for those
who have been recalled does not infringe

upon the people’s rights ensured in the

Constitution.
Justice Ho-Hsiung Wang filed dissenting AR T Rk A B3 5
opinion in part. FRELE S BIRETHERETRAE

Justice Tieh-Cheng Liu filed dissenting — A& o

opinion.



