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J. Y. Interpretation No.486 (June 11, 1999 ) =

ISSUE:

Is Article 37 of the Trademark Act, which provides that a
trademark logo bearing the name of another group may not be
registered unless such other group gives its consent, in viola-

tion of the Constitution?

RELEVANT LAWS:

Article 22 of the Constitution ( &% % —+ —1& ) , Article
37, Paragraph 1, Subparagraph 11, and Article 38, Paragraph 1,
of the Trademark Act (#ZA % =+ Li&% —A% +— &
B = fEF—A)
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* Translated by Li-Chih Lin, Esq., J.D.
** Contents within frame, not part of the original text, are added for reference purpose only.




HOLDING: Any person or entity
whose rights are guaranteed by the Con-
stitution or whose interests are protected
under the law may seek redress pursuant
to the law. The term “other group” re-
ferred to in the first part of Article 37,
Paragraph 1, Subparagraph 11, of the Re-
vised Trademark Act (Article 37, Sub-
paragraph 11, of the Current Trademark
Act) promulgated on May 25, 1989,
means a group, i.e., not a natural person or
a legal person, which has no legal capac-
ity under the law. The purpose of the
abovementioned statute is to protect the
personality rights and property interests of
the group within certain limits. Being the
primary subjects of rights and obligations,
natural persons and legal persons are natu-
rally protected by the Constitution. How-
ever, to adhere to the constitutional pro-
tection provided for personality rights and
property interests, a group which is organ-
ized and operated independently under a
specific name, which engages in commer-
cial acts or other affairs in the name of the
group for a long period of time with con-
siderable publicity, is well-known to the

general public and has certain interests to
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be protected, falls within the scope of pro-
tection under the Trademark Act regard-
less of whether it promotes public welfare
and is therefore protected by the Constitu-
tion. The abovementioned Trademark Act
provides that a trademark application shall
be rejected if the proposed trademark
comprises the name of another group
without permission. The purpose of the
abovementioned statute is to protect the
name of the group against trademark in-
fringement and to protect consumers from
the likelihood of confusion. It is therefore
consistent with the provisions set forth in

Article 22 of the Constitution.

REASONING: The protection
provided to the fundamental rights of the
people is the primary responsibility of a
modern rule-of-law nation. Any person or
entity whose rights are guaranteed by the
Constitution or whose interests are pro-
tected under the law may seek redress
pursuant to the law. The term “other
group” referred to in the first part of Arti-
cle 37, Paragraph 1, Subparagraph 11, of
the Revised Trademark Act (Article 37,
Subparagraph 11, of the Current Trade-
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mark Act) promulgated on May 25, 1989,
means a group, i.e., not a natural person or
a legal person, which has no legal capac-
ity under the law. The purpose of the
abovementioned statute is to protect the
personality rights and property interests of
the group within certain limits. Being the
primary subjects of rights and obligations,
natural persons and legal persons are natu-
rally protected by the Constitution. How-
ever, to adhere to the constitutional pro-
tection provided for personality rights and
property interests, a group which has no
legal capacity may still seek redress under
the Trademark Act as “other group” if it
meets the following requirements: A
group must be organized by multiple per-
sons for a particular purpose under a spe-
cific name, have firms or places of busi-
ness with independently controlled assets
and managers or representatives to carry
out legal acts in the name of the group.
Because such a group has the substance
and organization identical to that of a le-
gal person and is an autonomous entity
existing independently from its constitu-
ents, it therefore falls into the category of

“other group” referred to in the Trade-
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mark Act. A group which is organized
and operated independently under a spe-
cific name, which engages in commercial
acts or other affairs in the name of the
group for a long period of time with con-
siderable publicity, is well-known to the
general public and has certain interests to
be protected, falls within the scope of pro-
tection under the Trademark Act regard-
less of whether it promotes public welfare
and is therefore protected by the Constitu-
tion. The first part of Article 37, Para-
graph 1, Subparagraph 11, of the Revised
Trademark Act (Article 37, Subparagraph
11, of the Current Trademark Act) pro-
vides that a trademark application shall be
rejected if the proposed trademark com-
prises the name of another group without
permission. The purpose of the above-
mentioned statute is to protect the name of
the group against trademark infringement
and to protect consumers from the likeli-
hood of confusion. It is therefore consis-
tent with the provisions set forth in Article
22 of the Constitution. In addition, Article
38, Paragraph 2, of the Trademark Act
provides that a trademark applicant will

not acquire any exclusive trademark rights
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without obtaining the approval of his or
her trademark application. However, once
his or her trademark application is ap-
proved, the rightful trademark owner may
assign his or her trademark rights to oth-
ers. These exclusive trademark rights ac-
corded by the Trademark Act are property
with a considerable value and therefore
fall within the category of property rights
protected by the Constitution. The rightful
owner of a registered trademark may seek
redress pursuant to the law based on the
reason that his or her constitutionally pro-
tected property rights have been infringed.
As for the preparatory office of a corpora-
tion, whether it falls within the category
of “other group” referred to in Article 37,
Paragraph 1, Subparagraph 11, of the Re-
vised Trademark Act (Article 37, Sub-
paragraph 11, of the Current Trademark
Act) will depend upon the totality of the
circumstances in accordance with the pre-

ceding opinion.
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