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J. Y. Interpretation No.482 ( April 30, 1999 ) =

ISSUE: Is the precedent of the Supreme Court stating that “pertinent to
the peremptory period of a retrial prescribed by the Code of
Civil Procedure the court in conducting inquiry may take into
account the specific circumstances of the case and order the
party to produce the required evidence” in conformity with the
provision of the Code of Civil Procedure and constitutional
protection of the right of instituting legal proceedings?

RELEVANT LAWS:
Article 16 of the Constitution ( &% % + 5<1&) ; Articles
121, Paragraph 1, and 501, Paragraph 1, Subparagraph 4 of the
Code of Civil Procedure ( B, EFEFHREZFH — B+ —1&4% —
BA-FRABEMEFE-AFWR) .

KEYWORDS:
proceeding for re-trial ( & %425 ) , peremptory period (
A9 ) |, right of action (35324 ) , power of inquiry ( [ 8H
# ) , amendment (FHIE ) .**
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* Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purpose only.
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state clearly in his/her petition the cause
for such trial and the evidence pertinent to
such cause and to the fact that the peremp-
tory period of limitation has been ob-
served. The evidence required in relation
to the peremptory period includes docu-
ments and materials to be presented in
addition to and in company with the peti-
tion or written statement filed with the
court, and must be distinguished from the
petition or statement referred to in Article
121, Paragraph 1, of the Code as being
made inconsistent with the proper form
required. Thus, it gives rise to no question
of the necessity of amendment by reason
of procedural defects. If, however, the
party has stated the cause for a retrial and
the evidence pertinent to his/her cause for
a retrial, but has failed to produce evi-
dence to prove his/her compliance with
the peremptory period requirement, we
see no reason that the court, in the exer-
cise of its power of inquiry and taking into
account the specific circumstances of the
case, should be denied the power to order
the production of the required evidence.
The Supreme Court Precedent Tai-Kang
No. 538 of 1971, being in agreement with
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our opinion given above, does not violate
the Constitution in protecting the people’s

right to bring action.

REASONING: It must be noted
that the people shall have the right to peti-
tion and to bring administrative appeals
and the right of instituting legal proceed-
ings under Article 16 of the Constitution.
The so-called “right of instituting legal
proceedings” denotes the people’s right to
enjoy judicial benefit, namely, the right to
entreat the court to hold timely trial in
case one’s right is encroached upon, and
this right of instituting legal proceedings
includes the right to apply for a hearing,
due process, an open trial, and equality in
procedures. The retrial proceeding pro-
vided in the Code of Civil Procedure is a
special remedial system, making it possi-
ble for a case determined by an irrevoca-
ble final judgment to be put under trial
once again. In order to ensure that the
lawsuit will proceed in an equal and fair
procedure for both parties and to maintain
the stability of an irrevocable final judg-
ment, the Code of Civil Procedure im-

poses relatively strict restrictions on the
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institution of the retrial proceeding, and
such restrictions do not contradict the in-
tent of the Constitution in protecting the
people’s right of instituting legal proceed-

ings.

While the form of the motion for a
retrial is set forth in Article 501, Para-
graph 1, of the Code of Civil Procedure,
the clause “evidence pertinent to the cause
and to the fact that the peremptory period
of limitation has been observed” con-
tained in Subparagraph 4 thereof, which
requires that the party shall “state clearly
the cause for a retrial and the evidence
pertinent to the cause and to the fact that
the peremptory period of limitation has
been observed,” refers to the documents
and materials to be presented in addition
to and in company with the petition or
written statement filed with the court
rather than the form of the petition or
written statement itself, and thus is not a
matter subject to amendment. Failure to
produce such evidence will merely give
rise to the question of whether there are
grounds for making the judgment, and

must be distinguished from the situation
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specified in Article 121, Paragraph 1, of
the Code where the petition or written
statement is not made in the proper form
required and the situation mentioned in
Article 501, Paragraph 1, Subparagraphs 1
through 3, inclusive, with respect to de-
fects in the form of the petition or state-

ment.

The retrial system is so designed and
provided in the Code of Civil Procedure
that the possibility for the party to make
his/her own independent decision is taken
into consideration and substantial fairness
between the parties is maintained. Thus, it
does not give rise to the problem of
amendment by reason of formality de-
fects. If, however, the statement presented
by the party is not clearly understandable
or is incomplete, the presiding judge must
exercise his power of inquiry and order
the party to make clarification or supple-
mentary statement. It follows therefore
that the Supreme Court Precedent Tai-
Kang No. 538 of 1971, in holding that
“while a party instituting the proceeding
for a retrial shall state clearly in his/her

petition the cause for such trial and the
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evidence pertinent to such cause and to
the fact that the peremptory period of
limitation has been observed (the Code of
Civil Procedure, Article 501, Paragraph 1,
Subparagraph 4), no order for amendment
is necessary if no such statement has been
made” is in agreement with our opinion
given above and does not violate the Con-
stitution in protecting the people’s right to

bring action.



