J. Y. Interpretation No0.480 733

J. Y. Interpretation No.480 ( April 16, 1999 ) =

ISSUE: Does the 6-month period for application for a completion cer-
tificate under Article 32-1, Paragraph 2, Subparagraph 8, of the
Enforcement Rules of the Act for Upgrading Industries exceed
the scope of the enabling statute, thus violating Articles 19 and
23 of the Constitution?

RELEVANT LAWS:

Articles 19 and 23 of the Constitution ( &% % + ik ~ % =
+ =4%&) ; Article 16 of the Act for Upgrading Industries (4%
it & E I AE] 5 5548 ) ; Article 21 of the Tax Levy Act
(GRIBAE X H —+ —15); Article 38 of the Business Ac-
counting Act (B £ €3Hx % =+ 4% ) ; Articles 32-1 and
34 of the Enforcement Rules of the Act for Upgrading Indus-
tries ({2 i & £ REHEIT@B F =+ 2 — -~ F =
+tuwts) .
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*  Translated by Dr. C.Y.Huang of Tsar & Tsai Law Firm.
** Contents within frame, not part of the original text, are added for reference purpose only.



734 ].Y. Interpretation No.480

Industries (hereinafter the “Act”) provides
that, where a company has re-invested its
undistributed earnings to repay the loan
borrowed or account payable for addition
or updating of machinery and equipment
or transportation facilities as referred to in
Subparagraph 1 of the same Article, the
registered stocks newly issued to and ac-
quired by its shareholders shall not be in-
cluded in the taxable consolidated income
earned in the then current year by an indi-
vidual shareholder, or in the taxable
profit-seeking enterprise income earned in
the then current year by a corporate
shareholder. The company satisfying the
said provision shall complete repayment
within the approved term of the capital
increase to repay the loan or account pay-
able, and shall, within six months after
completion of repayment, submit a photo-
copy of the repayment certificate or the
document certifying the repayment duly
audited and certified by a certified public
accountant to the government authority
approving and recording the original ex-
pansion plan for issuance of a completion
certificate in accordance with Article 32-

1, Paragraph 2, Subparagraph 8, of the
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Enforcement Rules of the Act (hereinafter
the “Enforcement Rules™) (Article 38,
Paragraph 2, Subparagraph 8, of the cur-
rent Enforcement Rules). However, if
there is actual need, the company may
apply, prior to the originally approved
completion date, for an extension of the
term for completion of the expansion plan
with the authority originally granting the
approval in accordance with Article 34,
Paragraph 2, of the Enforcement Rules
(Article 44, Paragraph 2, of the current
Enforcement Rules). The said 6-month
period requirement referred to in the said
Enforcement Rules is shorter for the tax-
payer. However, as a specified completion
period has been granted for the original
plan, and as there is a 4-year extension
period, if no restriction on the application
period is imposed, the tax purpose cannot
be satisfied. In addition to the actual needs
of the company to which the Act is appli-
cable, the provision of the said period also
takes into account the taxation period un-
der Article 21 of the Tax Levy Act and
the period for keeping accounting docu-
ments under Article 38 of the Business

Accounting Act, and such provision is
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required for the enforcement of the
mother law and relevant laws. Therefore,
the provision of a six-month period under
the Enforcement Rules meets the legisla-
tive intent and does not exceed the scope
of the mother law, and it does not contra-
dict Articles 19 and 23 of the Constitu-

tion.

REASONING: It is expressly
provided in Article 23 of the Constitution
that the restriction on the people’s free-
dom and rights shall be imposed by law to
the extent necessary. However, the con-
tents of law cannot be comprehensive
enough to govern everything. The law
may authorize the competent authority to
prescribe the details and technical matters
through orders to facilitate the enforce-
ment of the law. The enforcement rules or
orders meeting the legislative intent with-
out exceeding the scope of the mother law
promulgated by the administrative agency
based on the said authorization is permit-
ted by the Constitution, and such intent
has been repeatedly interpreted by this
Yuan. Under the general authorization of

the mother law, whether the enforcement
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rules or orders promulgated by an admin-
istrative agency exceed the authorization
of law should be judged based on the leg-
islative intent, rather than the letter, of the
law and the related meaning of the overall

provision.

Article 16, Subparagraph 2, of the
Act provides that, where a company has
re-invested its undistributed earnings to
repay the loan borrowed or account pay-
able for addition or updating of machinery
and equipment or transportation facilities
as referred to in Subparagraph 1 of the
same Article, the registered stocks newly
issued to and acquired by its shareholders
shall not be included in the taxable con-
solidated income earned in the then cur-
rent year by an individual shareholder, or
in the taxable profit-seeking enterprise
income earned in the then current year by
a corporate shareholder. To enforce the
said provision of law, it is expressly pro-
vided in Article 32-1, Paragraph 2, Sub-
paragraph 8, of the Enforcement Rules
(Article 38, Paragraph 2, Subparagraph 8,
of the current Enforcement Rules)

amended and promulgated by the compe-

J. Y. Interpretation No.480 737

é%ﬂ‘%ﬁ%’” + &%=
KA > A A ALK BAMR

ﬂ@ﬁﬁi%@ﬁ””#%kiﬁﬁ
o RIEH B AR AAT R
e R B i BAF Z #T AT ﬁZ&x’%T
a’r)\pi}]xﬁi”“ﬁﬁé 1358 LR R
FHEERE ﬁ?#k*#ﬁ il
*%"Fﬁﬁ’ziﬁ\%ﬁ‘%ﬁ o BIFAT ERME XA
EEMRMANFT —F+A=T+LH
& B4 A7 2 Bl 5647 tm B 3 =+ =A%
Z—FZBEAK (RATWB =+
B AR AR AR dAZErZ

N B ARG EARRIEEIE R EZ RN
TR RBERRAM K A TRES
18R AR RLE R EAY AR e 3t s

BB BEZFRFEAA > q R #ﬂﬁﬁ% i
VR T RER o B TR E 27

H@W”’+m%”;%(%ﬁm%%
W+ F =8 ) BT AR TR
MRATs Rt B MM P HFRLEE W
oo LREATMm B B @ A § ke



738 J.Y. Interpretation No.480

tent authority on October 27, 1993, that
the company satisfying the said provision
shall complete repayment within the ap-
proved term of the capital increase to re-
pay the loan or account payable, and shall,
within six months after completion of re-
payment, submit a photocopy of the re-
payment certificate or the document certi-
fying the repayment duly audited and cer-
tified by a certified public accountant to
the government authority approving and
recording the original expansion plan for
issuance of a completion certificate. How-
ever, if there is actual need, the company
may apply, prior to the originally ap-
proved completion date, for an extension
of the term for completion of the expan-
sion plan with the authority originally
granting the approval in accordance with
Article 34, Paragraph 2, of the Enforce-
ment Rules (Article 44, Paragraph 2, of
the current Enforcement Rules). The said
6-month period requirement referred to in
the said Enforcement Rules is shorter for
the taxpayer. However, as a specified
completion period has been granted for
the original plan, and as there is a 4-year

extension period, if no restriction on the
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application period is imposed, the tax
purpose cannot be satisfied. In addition to
the actual needs of the company to which
the Act is applicable, the provision of the
said period also takes into account the
taxation period under Article 21 of the
Tax Levy Act and the period for keeping
accounting documents under Article 38 of
the Business Accounting Act, and such
provision is required for the enforcement
of the mother law and relevant laws.
Therefore, the provision of a six-month
period under the Enforcement Rules
meets the legislative intent and does not
exceed the scope of the mother law, and it
does not contradict Articles 19 and 23 of
the Constitution.
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