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J. Y. Interpretation No.476 (January 29, 1999 ) *

ISSUE: If some special criminal laws enacted for certain crimes have
the due purposes, necessary means, and proper restrictions re-
quired by Article 23 of the Constitution, are those special
criminal laws unconstitutional merely because they may in-
fringe upon the people’s lives and physical freedom, thus vio-
lating the people’s right to life and physical freedom?

RELEVANT LAWS:

Articles 8, 15 and 23 of the Constitution ( &% % N\1& -~ %+
I~ B =+ =1%) ; Article 5, Paragraph 1 of the Narcotics
Elimination Act ( /@ &5 5% A& % —28 ) ; Articles 4,
Paragraph 1 of the Drug Control Act ( & & & E B w4 5] F
wiEE—R) .

KEYWORDS:
physical liberty ( A% & & ) , survival rights ( & % 4£ ) , the
proportional principle ( ¥af#]J® 8] ) , narcotic addiction ( &
J& ) , death sentence (7e#]) , life imprisonment ( #& 37 4%

#] ) , judiciary interpretation ( &) ;% ###€ ) , constitutionality
(&) **

HOLDING: The physical free- BEX ARz ahEE
dom and right to life are expressly guaran-  HHEJE TRIE - B A EEE MK~ F T

* Translated by Li-Chih Lin, Esq., J.D.
** Contents within frame, not part of the original text, are added for reference purpose only.




teed by Articles 8 and 15 of the Constitu-
tion. However, to execute criminal sanc-
tions, some special criminal laws enacted
for certain crimes do not violate the prin-
ciple of proportionality if they have the
due purposes, necessary means, and
proper restrictions required by Article 23
of the Constitution. They will not be
deemed inconsistent with the regulations
set forth in the general criminal laws and
thus be held unconstitutional merely be-
cause they may infringe upon people’s

lives and physical freedom.

The Narcotics Elimination Act was
revised and promulgated on July 27,
1992, and the Drug Control Act was re-
vised and promulgated on May 20, 1998.
The purposes of those Acts are to protect
the physical and mental health of the peo-
ple, to maintain the social order and to
safeguard against a national crisis by pre-
venting narcotics addiction and eliminat-
ing narcotics. Their primary task is to cut
off the supply of narcotics in order to to-
tally eliminate the damage done by nar-
cotics. The manufacture, transportation,

and sales of narcotics are the sources of
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narcotic damage. If the sources of narcot-
ics cannot be found and eliminated, the
damage caused by narcotics will spread
and endanger the people’s lives and well-
being as well as affect the society and the
entire nation. The significance of the
damage caused to the society and the en-
tire nation outweighs the legal interests of
an individual. Special criminal laws with
strict regulations enacted to eliminate the
manufacture, transportation, and sales of
narcotics therefore ought to conform to
the principle of proportionality. In addi-
tion, such activities can generate consid-
erable profit, which will attract a lot of
people who want to make easy money by
engaging in them. To deter and prohibit
these activities merely with a sanction of
long-term imprisonment will not only be
ineffective but also unfair and unjust. Ar-
ticle 5, Paragraph 1, of the Narcotics
Elimination Act provides that anyone who
engages in the sales, transportation, and
manufacture of narcotics, opium or mari-
juana, should be sentenced to death or life
imprisonment. Article 4, Paragraph 1, of
the Drug Control Act provides that any-

one who engages in the manufacture,
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transportation, and sales of first-grade
narcotics, should be sentenced to death or
life imprisonment. Additionally, a fine not
to exceed the amount of NT 10 million
dollars may be imposed on those who are
sentenced to life imprisonment. These
statutory regulations which impose the
death penalty and life imprisonment on
anyone who engages in such activities are
sanctions for the purpose of strictly pro-
hibiting these activities under the special
criminal laws and are necessary to main-
tain national security, the social order and
to promote the public welfare, and thus
are consistent with the regulations set
forth in Article 23 of the Constitution, and
are also in accordance with Article 15 of

the Constitution.

REASONING: The people’s
physical freedom and right to life are ex-
pressly guaranteed by Articles 8 and 15 of
the Constitution. However, to execute
criminal sanctions, some special criminal
laws for certain crimes are enacted by the
legislature with designated purposes in
order to distinguish them from the general

criminal laws. In view of national history,
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culture, and current social conditions,
these special criminal laws should not be
deemed improper if their purposes aim to
conform to the nationals’ expectations and
the affection of the laws. In addition, these
special criminal laws should be deemed
consistent with the principle of propor-
tionality  (Verhdltnismdfigkeitsprinzip)
under Article 23 of the Constitution if the
methods used to achieve such purposes
are necessary to correct and prevent mis-
takes and are also reasonable actions to
take even though they restrict the people’s
fundamental rights. The balance between
the means and ends is prescribed in these
special criminal laws. In consideration of
protecting legal interests, special criminal
laws contrary to the regulations set forth
in the general criminal laws should not be
deprived of their legal value solely based
on personal judgment. In addition, those
special criminal laws will not be held un-
constitutional for the reason that they may
infringe upon people’s lives and physical
freedom and thus violate the peoples’
right to life and physical freedom guaran-

teed by the Constitution.
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From the end of the Ching Dynasty
to the founding of the Republic of China,
a period of nearly a hundred years, narcot-
ics had a profound and negative impact on
our nation. Anyone who once uses narcot-
ics will become addicted for the rest of
his/her life. Many people have lost their
jobs and families because of their narcotic
addiction and people who commit crimes
due to such addiction are also numerous.
The manufacture, transportation and sales
of narcotics provide the source of narcot-
ics for the public. Those who engage in
such activities can generate greater profits
if more people become addicted; thus,
they may invite friends and/or acquaint-
ances to join their illegal activities in or-
der to help them produce and supply more
narcotics to the public. As a result, many
young and talented nationals have become
addicted and thus are unable to defend the
nation because their physical and mental
health have been seriously damaged by
narcotics. The damage caused by narcot-
ics will spread and endanger the society
and the entire nation. Therefore, those
who engage in the manufacture, transpor-

tation and sales of narcotics should be
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severely punished by laws. To eliminate
the damage done by narcotics and to pre-
vent narcotic addiction, the sources of
narcotics should be cut off immediately
by prohibiting the manufacture, transpor-

tation and sales of narcotics.

In response to the spread of damage
caused by narcotics and mass interna-
tional sales of narcotics, the Narcotics
Elimination Act was revised and promul-
gated on July 27, 1992, and the Drug
Control Act was revised and promulgated
on May 20, 1998. The purposes of these
Acts are to prohibit narcotics being ille-
gally imported from other countries, find
the sources of narcotics, and to prevent
crimes involving narcotics. In other
words, these Acts are enacted to protect
the physical and mental health of the na-
tionals, further maintain the social order
and to safeguard against a national crisis
by eliminating the sources of narcotics
and preventing addiction to narcotics. Be-
cause these two Acts are enacted to elimi-
nate the sources of narcotics, thus their
primary purpose is to cut off the supply of

narcotics in order to totally eliminate the
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damage done by narcotics. The manufac-
ture, transportation, and sales of narcotics
are the sources of narcotic damage. If the
sources of narcotics cannot be found and
eliminated, the damage caused by narcot-
ics will spread and endanger the individu-
als’ lives as well as the society and the
entire nation. Therefore, these two Acts
are properly enacted by the legislature
under some practical considerations, and
illegal activities involving the manufac-
ture, transportation, and sales of narcotics
sanctioned under said Acts should be
treated differently from general criminal
acts. In addition, such activities can gen-
erate considerable profit, which will at-
tract a lot of people who want to make
easy money by engaging in them. To de-
ter and prevent such activities merely with
a sanction of long-term imprisonment will
not only be ineffective but also be unfair
and unjust. Article 5, Paragraph 1, of the
Narcotics Elimination Act provides that
anyone who engages in the sales, trans-
portation, and manufacture of narcotics,
opium or marijuana, should be sentenced
to death or life imprisonment. Article 4,

Paragraph 1, of the Drug Control Act pro-
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vides that anyone who engages in the
manufacture, transportation, and sales of
first-grade narcotics, should be sentenced
to death or life imprisonment. Addition-
ally, a fine not to exceed the amount of
NT 10 million dollars may be imposed on
those who are sentenced to life imprison-
ment. These statutory regulations which
impose the death penalty and life impris-
onment on anyone who engages in the
sales, transportation, and manufacture of
narcotics are sanctions for the purpose of
strictly prohibiting such activities under
the special criminal laws and these regula-
tions are necessary to maintain national
security, the social order and to promote
the public welfare; thus, they are consis-
tent with the regulations set forth in Arti-
cle 23 of the Constitution, and are also in
accordance with Article 15 of the Consti-

tution.

The petitioners have filed two mo-
tions for judiciary interpretation: one is on
Article 7, Paragraph 1, of the Narcotics
Elimination Act governing the criminal
offense of possessing narcotics with intent

to sell and the other one is on the term
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“sales” in Article 4, Paragraph 1, of the
Drug Control Act governing the sales of
narcotics. The former was not alleged in
the facts of the indictment and this is evi-
dent by the original copy of the indict-
ment on record. Since the criminal offense
in possessing narcotics with intent to sell
was not alleged in the indictment, it is
therefore not an issue for trial. In addition,
the petitioners have failed to provide an
explanation as to the applicability of Arti-
cle 7, Paragraph 1, of the Narcotics
Elimination Act to the petitioners’ case;
hence, it is therefore not subject matter for
judiciary interpretation. With regard to the
interpretation of the term “sales” in Arti-
cle 4, Paragraph 1, of the Drug Control
Act, opinion varies on this point; it is
therefore not an issue of the constitution-
ality of the applicable law. Since neither
of the petitioners’ motions is in compli-
ance with the holding of J.Y. Interpreta-
tion No.371, both motions for judiciary
interpretation are therefore dismissed ac-

cordingly.
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