616 J.Y. Interpretation No.464

J. Y. Interpretation No.464 ( September 11, 1998 ) *

ISSUE:

Does the categorization of “public service” under “The Precau-
tionary Matters on Payment of Compensation to Those Who af-
ter Receipt of Pension or Living Subsidy Voluntarily Resume
Public Service” promulgated by the Executive Yuan contradict
the legislative purpose or constitutional guarantee of the peo-

ple’s rights of existence and property?

RELEVANT LAWS:

Articles 15, 85, 86 and 172 of the Constitution ( &%+ &
e~ BT R BTSN F—FL+F=4%) ; Article
27, Schedule Note 4(2)-5, of the Armed Forces Officers Service
Act (B EFEERAAMPIE =+ LM E T3, wx
(=) &) ; Article 12, Subparagraph 2, of the Public Function-
aries Retirement Act ( AFA BRBKRFES + 1465 =) ;
Article 13, Subparagraph 2, of the Act Governing the Retire-
ment of School Teachers and Staff ( 224 25k 8 1B R1545] % +
=& % —2) ; Article 5, Paragraph 1, Subparagraph 2, of the
Constitutional Interpretation Procedure Act ( &k Kk B &
PEMEE AR —A % —2) ; Precautionary Matters on
the Payment of Compensation to Those Who after Receipt of

Pension or Living Subsidy Voluntarily Resume Public Service
(BRAKRBERAEFTHBBEABABTRELAT LAFSE

*

Translated by Professor S. M. Yu.
** Contents within frame, not part of the original text, are added for reference purpose only.




KEYWORDS:

£ & ¥78 ) ; Regulation for the Suspension of Pension Payment

on Military Officers and Sergeants Who Assume Public Service
( ZAARARGE T £ F R ABAFERARGEIE)

public functionaries (2% 8 ) , public service (2% ) , right
to existence ( 4 %4 ) , property right ( B4 & #£ ) .**
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HOLDING: The stipulation un-
der Article 27, Schedule Note 4(2)-5, of
the Armed Forces Officers Service Act
relating to the payment of pension has the
purpose of avoiding double payment
when retired officers who receive a pen-
sion (including other subsidies) also per-
form public services with pay, adding to
the burden of the Treasury. The term
“public functionaries” in the Schedule
Note refers to those “performing public
services with pay” without regard to the
name of the title or size of the pay. The
categorization of public service under
“The Precautionary Matters on the Pay-
ment of Compensation to Those Who af-
ter Receipt of Pension or Living Subsidy
Voluntarily Resume Public Service”

promulgated and amended under letter

BREEX : miEEETIRMEM
PlH —F ek THE ) mx(2)x
50 MABMKE FAAZRE 0 BABR
ZAARARE (e iy ) 2 BEE
B AR AR E AR 0 EA
AT A8 > i — AR F Rt R AL
heE BRI B A - M RPTAEIE
TR, RIREE T RS A
By 2& 0 FRABRAEZ AT 0 R
AFB2Z 55 BB o ATHIRAF ¥
RESHAF—AF+ABR (55N) &
ABREFEO—Z LA RETER X
FIRARGR R A EAR B BB AATRAE R
B X AAAFBIEE R | HAAPT R aRAE
W WA 0 R EE MM A PITE
Pl R B O I R P &b B2 AR R
ME > ma kB RTER > HAER

PRIE A FHE ~ B EHE IR RAKAR o



618 J.Y. Interpretation No.464

(68) Tai-Jen-Cheng-Four No. 01379 dated
January 19, 1979, of the Executive Yuan
is a necessary supplementary provision to
implement the rather ambiguous schedule
of the abovementioned Act which does
not contradict the legislative purpose or
the constitutional guarantee of the peo-

ple’s rights of existence and property.

REASONING: Ordinances, regu-
lations or rules promulgated by the execu-
tive branch under delegation of the law or to
implement the law should be consistent with
the relevant provisions in the Constitution or
law, as is stipulated under Article 172 of the
Constitution and Article 27, Schedule Note
4(2)-5, of the Armed Forces Officers Ser-
vice Act relating to the payment of pension
in the event that the retired officer becomes
a public functionary, to the effect that if the
pay (including dependent allowances) is
higher or equal in amount to the pension,
the pension payment is suspended; if lower
than the pension, only the differential is
paid. The purpose of pensions is to pro-
vide for retired officers after their long
service to the country, not to reward or

subsidize them when they resume public

RREEIE W T RNk
M R L PITHEMIRLBAEPT T
zab RELF—BET HZE
& o B RAAAE B R SR 0 RIREE
FEEEMALMES G =+ iEm &k T H
Wz (2)X 5 HAER RABA
ko i AKE o LPTERG o &
At (Sh#) A RFARMKE
F > LRI A A SRR
RteE B EZBRZI—RE > KMEEA
R EET T RIFHAARZ KRBT
T2 BRRA o AR LR AR AR X K E A PR
Mo JEEBHAR ~ AHREIRARA B BAE AT
B 3 A PTAF » B IEEFIRIZA B4
BLIR RS 0 EIFFA 7 AT RRAE N IR S
MAATUN R FATZ 3 > BE AT
REZRA] > mmERRM A A -
ARz EpAREE TAGE ) =4
Sk F B ARARH B 2 AR R AE 0 Bl



service. It certainly does not permit dupli-
cation of pay from the public treasury. As
to the meaning of “public functionaries”
in the Schedule Note, reference to legisla-
tion relevant to the public functionaries
retirement system reveals that, for exam-
ple, in Article 12, Subparagraph 2, of the
Public Functionaries Retirement Act and
Article 13, Subparagraph 2, of the Act
Governing the Retirement of School
Teachers and Staff, it means “performing
public service with pay, irrespective of the
title or amount.” The Executive Yuan in
letter (68) Tai-Jen-Chen-Four No. 01379
dated January 19, 1979, promulgated “The
Precautionary Matters on the Payment of
Compensation to Those Who after Receipt
of Pension on Living Subsidy Voluntarily
Resume Public Service” (then amended via
letter [78] Tai-Jen-Four No. 09445 dated
May 23, 1989, of the Executive Yuan, until
repealed and replaced in letter [85] Tai-
Jen- Cheng-Gai No. 45806 dated Decem-
ber 31, 1996, of the Executive Yuan, by
“The Regulation for the Suspension of
Pension Payment on Military Officers and
Sergeants Who Assume Public Service”)

which provides for six categories of pub-
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lic service: (1) representatives of the peo-
ple; (2) political appointees; (3) regularly
appointed teachers and other staff of gov-
ernment organizations, schools and col-
leges or state-owned enterprises; (4) tem-
porarily appointed staff of government
organizations, schools or colleges; (5)
contractually appointed personnel of gov-
ernment organizations, schools, colleges
or state-owned enterprises; and (6) gen-
eral and evaluated, contractually ap-
pointed personnel of military units. This is
a necessary supplementary provision by
the competent authority to implement the
rather ambiguous schedule for the above-
mentioned Act which does not contradict
the legislative purpose or the constitu-
tional guarantee of the people’s rights of
existence and property. The provisions of
Article 85 and Article 86, Subparagraph 1,
of the Constitution are related to the selec-
tion, examination and qualification of
public functionaries, not their definition.
Furthermore, under Article 5, Paragraph 1,
Subparagraph 2, of the Constitutional In-
terpretation Procedure Act, this Yuan can
only review the constitutionality of the

relevant laws or regulations applied by
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the finally adjudicated judgment, not the
appropriateness of the laws or regulations
applied by the court. Whether the peti-
tioners are those who voluntarily resume
public service is a question of fact for the
court, and is not within the scope of Inter-

pretation of this Yuan.
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