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J. Y. Interpretation No.461 (July 24, 1998 ) =

ISSUE: (1) Article 3, Paragraph 3, Subparagraph 1, of the 1997 Amend-
ment to the Constitution provides that the legislators may in-
terpellate the Premier and the heads of ministries and other
agencies under the Executive Yuan while the Legislative
Yuan is in session. Does the term "heads" provided in the
said Subparagraph include the Chief of the General Staff?

(2) Does the Chief of the General Staff as the chief staff member
for the Ministry of Defense have a duty to be present upon
being invited by the Committee of the Legislative Yuan?

RELEVANT LAWS:
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E+EZ# - FEYwE s FEF K Bt otE s B
+ =1% ~ %<+ -+t4%) ; Article 3, Paragraphs 1 and 2 of the
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I8 ~ % =78 ) ; Article 9 of the Organic Act of General Staff
Headquarters of Ministry of National Defense ( B By 3R -2 &
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HOLDING: Article 3, Paragraph
3, Subparagraph 1, of the Amendment to
the Constitution, promulgated on July 21,
1997, provides that the Executive Yuan
has the duty to present to the Legislative
Yuan a statement on its administrative
policies and a report on its administration,
while the Legislators may interpellate,
during the sessions, the Premier and the
heads of ministries and other agencies
under the Executive Yuan. This is an in-
stitutional design in the Constitution
based on the principles of democracy and
accountability. Since the Ministry of Na-
tional Defense is in charge of affairs con-
cerning national defense, the Legislators
may interpellate the Premier and the Min-
ister of National Defense on the policy
statements and administrative reports in-
volving the issues of national defense.
The Chief of the General Staff, who is the
chief staff member for, and reports di-
rectly to, the Minister of National Defense
in the administrative system, is not a head
of ministry under the Constitution. There-

fore, the above provision does not apply.
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The Legislative Yuan is the highest
legislative body of the country and has
the power to decide by resolution upon
statutory and budgetary bills as well as
other important matters of the State. In
order to exercise the above power con-
ferred by the Constitution, the Legisla-
tive Yuan may, in accordance with Arti-
cle 67 of the Constitution, set up various
committees in which government offi-
cials and private parties concerned are
invited to be present and answer ques-
tions. Since the Executive Yuan is ac-
countable to the Legislative Yuan under
the Constitution, the heads of ministries
and the subordinates thereof, except for
those who are mandated by law to exer-
cise their functions independently and
are free from external check, are under
the obligation to be present and give an-
swers when invited by those various
committees according to Article 67,
Paragraph 2, of the Constitution. The
Chief of the General Staff, as the chief
staff member for the Minister of National
Defense, is in charge of important affairs
concerning national defense, including

the compilation and execution of budg-

SikRLBRR &G LIERE A
RREE S RAAFREARARERFA
ZAHE o ik &ATIE B IRPTER T BB
FREFEFE ST EERE > ZEHE
ZBE  BFBGABRRAET EH A
A BB fsa o EBITEIR R EER
E%i%%é%’&mﬁ&%é%éé

PR AT B o BRERIEIE AT IR
% TZIERFHEZAB I 0 ALk
EAREEBEREEF ST EHEE ER

EHBFITHANF > ARERAZR
oo FRMERABRBHRTRFME
ARG ERER  ARTALIESR
BT > kR R B AR 0 A
B &G+ S AR BURA
”’%#ﬂﬁﬁ%%ﬂiﬁéz$$¥

A EEE RS 0 FAFELEEE]
%ﬁ’ﬁﬁ@mgﬁaﬁ%ﬁ%%ﬁg
BH > RTEE - ZAE - FRCER
kAR ERMMMEZEEZ 5
Yo BARME EBE ] 0 F L FH
) o =T BT IR LATARIRAE T B AT R
BAHFZAR > AR B ZEEERA Y
AR EHRZER > A LREEIRZ
Z A e

ﬁ, "
r



ets. Such powers and duties are closely
related to the jurisdiction of the Legisla-
tive Yuan. Accordingly, the Chief of the
General Staff is a government official
under Article 67, Paragraph 2, of the
Constitution, who may not reject the in-
vitation to be present at the committee
meetings unless there is a justifiable rea-
son that relates to the execution of mili-
tary activities concerning national secu-
rity. Nevertheless, the Chief of the Gen-
eral Staff does not have to answer ques-
tions involving important national de-
fense intelligence. As for the presidents
of the Judicial, Examination and Control
Yuans, they do not have to accept invita-
tions to be present and answer questions
based on mutual respect and constitu-
tional convention. However, the person-
nel of the Judicial, Examination and
Control Yuans who have administrative
duties and are not mandated to exercise
their functions independently shall also
be subject to the above constitutional rule
with respect to the statutory or budgetary
bills proposed by their Yuans.

REASONING: As provided in
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Article 54 of the Constitution, the Execu-
tive Yuan shall have a Premier, a Vice
Premier, a certain number of Ministers
and heads of other agencies, and a certain
number of Ministers without Portfolio.
Also, in accordance with Article 3, Para-
graph 1, of the Amendment to the Con-
stitution promulgated on July 21, 1997,
the Premier shall be appointed by the
President of the Republic of China. On
the other hand, Article 56 of the Consti-
tution remains unchanged, which pro-
vides that the Vice Premier, Ministers,
heads of other agencies and Ministers
without Portfolio shall be appointed by
the President upon the Premier’s recom-
mendation. Furthermore, in accordance
with Article 3, Paragraph 2, Subpara-
graph 1, of the Amendment to the Con-
stitution, promulgated on July 21, 1997,
the Executive Yuan has the duty to pre-
sent to the Legislative Yuan a statement
on its administrative policies and a report
on its administration. While the Legisla-
tive Yuan is in session, the Legislators
may interpellate the Premier, the Minis-
ters and the heads of other agencies un-

der the Executive Yuan. This is an insti-
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tutional design in the Constitution based
on the principles of democracy and ac-
countability. Since the Ministry of Na-
tional Defense is a ministry under the
Executive Yuan and is in charge of af-
fairs concerning national defense, the
Legislators may interpellate the Premier
and the Minister of National Defense on
the policy statements and administrative
reports involving the issues of national
defense. The Chief of the General Staff,
as stipulated in Article 9 of the Organic
Act of General Staff Headquarters of
Ministry of National Defense, is the chief
staff member for, and reports directly to,
the Minister of National Defense in the
administrative system, but is not a Minis-
ter or agency head as referred to in Arti-
cle 3, Paragraph 2, Subparagraph 1, of
the Amendment to the Constitution.
Therefore, the Legislators may not exer-
cise the power to interpellate the Chief of
the General Staff during the sessions in

accordance with the above provision.

The Legislative Yuan, consisting of
Legislators elected from among and by

the people, is the highest legislative body
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of the State and represents the people in
exercising legislative power. As sepa-
rately provided in Article 62 and Article
63, the Legislative Yuan has the power to
decide by resolution upon statutory and
budgetary bills, and motions concerning
martial law, amnesty, declaration of war,
conclusion of peace or treaties, as well as
other important matters of the State. In
accordance with Article 53 of the Consti-
tution, the Executive Yuan is the highest
administrative organ of the State. Article
3, Paragraph 2, Subparagraph 1, of the
Amendment to the Constitution, promul-
gated on July 21, 1997, provides that the
Executive Yuan shall be accountable to
the Legislative Yuan. The Legislative
Yuan may, pursuant to Article 67 of the
Constitution, which remains unchanged
after the Amendment to the Constitution,
set up various committees in which the
government officials and private parties
concerned are invited to be present and
answer questions. Therefore, even
though the Constitution has been
amended many times, it is still based on
the principles of democracy and account-

ability. The principle of separation and
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equality of powers remains unchanged,
too. In order to exercise the above power
conferred by the Constitution, the Legis-
lative Yuan may invite government offi-
cials and private parties concerned to be
present and answer questions in the vari-
ous committees by which the Legislators
may understand the matters involved in
the bills or motions through the statement
of facts made or the opinions expressed
in the answers. Furthermore, as stated in
J. Y. Interpretation No. 325, the Legisla-
tive Yuan may request the related agen-
cies to provide reference materials in re-
spect of the matters involved in the bills
or motions that need to be clarified
through resolutions of the plenary meet-
ings or the committee meetings; the re-
quested agency may not reject without a
legal basis or other justifiable reasons.
[The rationale is that] Legislators may
not learn there are relevant reference ma-
terials unless and until they conduct the
interpellation; moreover, if the Legisla-
tors have questions regarding the con-
tents of the reference materials provided
by the related agencies, they may further

interpellate for the purpose of clarifica-
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tion. In such case, the invited govern-
ment officials may not turn down the
request. In addition, since the central
government system under the Constitu-
tion is different from the common par-
liamentary system and the Legislators
shall not concurrently hold a government
post, it is necessary for the government
officials in charge of initiating or execut-
ing the bills to participate in the legisla-
tive process by answering questions.
Consequently, the heads of ministries
and their subordinates are under the obli-
gation to be present and answer questions
when requested by the various commit-
tees of the Legislative Yuan, as provided
by Article 67, Paragraph 2, of the Consti-
tution, with the exception of those who
discharge their duties independently and
are free from external check, such as
prosecutors and Commissioners of the
Fair Trade Commission. The Chief of the
General Staff is the chief staff member
for the Minister of National Defense un-
der the Executive Yuan. The headquar-
ters of the General Staff, Army, Navy
and Air Force under his/her command

are not agencies outside of the adminis-
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trative system. Therefore, there is no
doubt that although he/she is not a Minis-
ter or an agency head under Article 3,
Paragraph 2, Subparagraph 1, of the
Amendment to the Constitution, promul-
gated on July 21, 1997, he/she is a gov-
ernment official as provided in Article
67, Paragraph 2, of the Constitution. In
charge of important affairs concerning
national defense, including the compila-
tion and execution of budgets, the Chief
of the General Staff has powers and du-
ties that are closely related to the juris-
diction of the Legislative Yuan. The
Chief of the General Staff may not reject
the invitations by the various committees
of the Legislative Yuan to be present at
the committee meetings unless there is a
justifiable reason that relates to the exe-
cution of military activities concerning
national security. Nevertheless, the Chief
of the General Staff does not have to an-
swer questions involving important na-
tional defense intelligence. With respect
to the Judicial, Examination and Control
Yuans, since they may present bills of
act, for matters within their jurisdictions,

to the Legislative Yuan, which also re-
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views their budgetary bills, the subordi-
nates of these Yuans who have adminis-
trative duties and are not mandated to ex-
ercise their functions independently shall
also be subject to the above constitutional
rule, i.e., they have to be present and an-
swer questions, when the statutory or
budgetary bills proposed by their Yuans
are concerned. Nevertheless, while the
presidents of the Judicial, Examination
and the Control Yuans may be present in
the plenary meeting of the Legislative
Yuan and give opinions pursuant to Arti-
cle 71 of the Constitution, they are not
required to be present and answer ques-
tions in response to the request by the
committees of the Legislative Yuan ac-
cording to Article 67, Paragraph 2, i.e.,
requests for government officials to be
present and answer questions. This is
based on the mutual respect between the
five Yuans and the constitutional conven-
tion. This exemption also applies to the
personnel of the Judicial, Examination
and Control Yuans who independently
exercise functions and are free from ex-
ternal check, such as judges and Members

of the Examination and Control Yuans.
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