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J. Y. Interpretation No.458 (June 26, 1998 ) *

ISSUE: Does the Directive T.T.S.T. No. 38452 of the Ministry of Fi-
nance alter tax benefits provided by law and increase the taxa-
tion of productive enterprises, thus rendering it unconstitu-
tional?

RELEVANT LAWS:

Article 19 of the Constitution ( &% % + /L% ) ; Articles 3
and 15 of the Act of Encouragement of Investment ( 4% By3% &
&) 5 = 4% ~ % + £ 4% ) ; Categories and Criteria of Produc-
tive Industries Eligible for Encouragement ( 4 & % ¥ 48 gy7a
B AARAE) .

KEYWORDS:
productive enterprise ( 4 & F ¥ ) , tax privilege ( R4
& ) , taxable income (ZRARFFIFEE ) **

HOLDING: The Directive BEE  MRFRFERE ST
T.T.S. T. No. 38452 of the Ministry of ~F+—_A+twWHEZHRFHEF=ATL
Finance dated December 14, 1977, states: R TAERFERATAAEAESA

“Except for the income generated from 34 Z FiiFst > A kB HtIEa T4
the products produced by a productive  ZZ & B B EHATEAIIFRIESE
enterprise itself, the trading income and WA > AR R EFEAEITFA
non-operating income, if any, of such k& FdeA > A LB B ARG AR

*  Translated by Dr.C.Y.Huang of Tsar & Tsai Law Firm.
** Contents within frame, not part of the original text, are added for reference purpose only.
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enterprise from dealing in the products
other than those produced by it shall not
be eligible for the tax ceiling under the
Act of Encouragement of Investment.”
The said directive was made by the com-
petent authority ex officio, in implement-
ing Article 15 of the Act of Encourage-
ment of Investment (hereinafter the
“Act”) and the Categories and Criteria of
Productive Industries Eligible for Encour-
agement promulgated in accordance with
Article 3 of the Act, in connection with
the computation of the annual taxable
amount on the operating income and other
income of the encouraged productive en-
terprise. Such directive conforms to the
intent of the Act which provides that the
tax deduction/exemption only applies to
the income derived from the products in
the category eligible for encouragement
produced by the encouraged productive
enterprise. It neither alters the tax benefit
set by law nor increases the taxation of the
productive enterprise, and it is not in con-
flict with the principle of taxation by law

under the Constitution.
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couragement of Investment (revoked on
January 30, 1991) was enacted to encour-
age investment activities and accelerate
the nation’s economic development. The
privilege of tax deduction/exemption is a
major encouragement to realize the legis-
lative intent. However, the national eco-
nomic development may have different
needs at different stages, and the catego-
ries and criteria of productive enterprises
eligible for encouragement should also be
changed to cope with economic develop-
ment strategies and objective environ-
ments. Article 3, Paragraph 3, and Article
15 (Article 10 of the amended Act prom-
ulgated on July 26, 1977) of the Act there-
fore authorize that, in connection with the
categories and criteria of encouragement
for the productive enterprises as specified
by the Executive Yuan in accordance with
Paragraph 1 of the said Articles, only
those that meet such categories and crite-
ria of encouragement can enjoy the privi-
lege of a 20% (for important technology-
based enterprises) or 25% (for productive
enterprises) income tax (including sur-
charge) ceiling of the annual taxable in-

come under Article 15, Paragraph 1, of
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the Act. The Directive T.T.S.T. No.
38452 of the Ministry of Finance dated
December 14, 1977, states: “Except for
the income generated from the products
produced by a productive enterprise itself,
the trading income and non-operating in-
come, if any, of such enterprise from deal-
ing in the products other than those pro-
duced by it shall not be eligible for the tax
ceiling under the Act of Encouragement
of Investment.” The said directive was
made by the competent authority ex offi-
cio, in implementing Article 15 of the Act
and the Categories and Criteria of Produc-
tive Industries Eligible for Encouragement
promulgated in accordance with Article 3
of the Act, in connection with the compu-
tation of the annual taxable amount on the
operating income and other income of the
encouraged productive enterprise. Such
directive conforms to the intent of the Act
which provides that the tax deduc-
tion/exemption only applies to the income
derived from the products in the category
eligible for encouragement produced by
the encouraged productive enterprise. It
neither alters the tax benefit set by law nor

increases the taxation of the productive
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enterprise, and it is not in conflict with the
principle of taxation by law under the

Constitution.



