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J. Y. Interpretation No.451 (March 27, 1998 ) =

ISSUE: Is the directive issued by the Ministry of the Interior unconsti-
tutional in prescribing that a co-owner may not claim and ac-
quire superficies by prescription?

RELEVANT LAWS:

Articles 769, 770, 772, 827, Paragraph 2, and 828, 945 of the
Civil Code (Rix%tA T FLta Ltttk %5t7E
Lt BB LHERE B FAB AR R
A B W+ E4%) ; Interpretation No. 291 ( & ke BExE F —
FL—3EAEEE ) ; Section 3, Subsection 5 of Guidelines for Re-
view on the Registration of Superficies Acquired by Prescrip-
tion (AFIAFI LR RE LR F ZBF AK) .
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That a property right acquired by acquisi-
tive prescription is protected by the Con-
stitution was made clear in our Interpreta-
tion No. 291. Superficies is the right to
use the land of another person for the pur-
pose of owning thereon structures or other
work or bamboo stands or trees. It is a
right of using the land owned by another
person, and is by nature a type of usufruct.
While a co-owner of land is, by operation
of his ownership, entitled to use the whole
common property and collect fruits there-
from in proportion to his own share, he
must obtain the consent of all the other
co-owners before he can use and collect
fruits from the specific part of the com-
mon property. Upon the unanimous con-
sent of all co-owners, an encumbrance
may be created on the common property,
and a superficies may likewise be created
in favor of one or more of such co-
owners. The same holds true where a su-
perficies is created on jointly owned land
in favor of one or more of the joint own-
ers. It then follows that one owner or sev-
eral co-owners or joint owners who has/
have taken possession of land under own-

ership in common or joint ownership with
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the intention to exercise superficies over
the land of other persons is/are entitled to
apply to have himself/themselves re-
corded as owner(s) of superficies by rea-
son of acquisitive prescription under Arti-
cles 769 and 770 of the Civil Code made
applicable mutatis mutandis pursuant to
Article 772 of the Code. The Guidelines
for Review on the Registration of Superfi-
cies Acquired by Prescription issued by
the Ministry of Interior per letter Tai-Nei-
Ti No. 62146 dated August 17, 1988,
which prescribe in Section 3, Subsection
5, that a co-owner may not apply for the
registration of superficies by reason of
acquisitive prescription over land under
ownership in common, are inconsistent
with the essence of our opinion given
above and also contrary to the purpose of
the Constitution in protecting the property
right of the people. Thus, this provision

must be held inoperative.

REASONING: The prescription
system is intended for the public interest.
That a property right acquired by acquisi-
tive prescription is protected by the Con-

stitution was made clear in our Interpreta-
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tion No. 291. It is explicitly provided in
Article 832 of the Civil Code that superfi-
cies is the right to use the land of another
person for the purpose of owning thereon
structures or other work or bamboo stands
or trees. It is a right over things existing
on the land owned by another person for
the purpose of using such land, and is by
nature a type of usufruct. While a co-
owner of land is, by operation of his own-
ership, entitled to use the whole common
property and collect fruits therefrom, such
right may be exercised only in proportion
to his own share. If a co-owner makes use
of or collects fruits from the common
property in excess of his share, his act will
result in injuries to the interests of other
co-owners and thereby constitute in-
fringement of the ownership of other per-
sons. Therefore, a co-owner must obtain
the consent of all other co-owners before
he can use and collect fruits from the spe-
cific part of the common property, rather
than enjoying any right to freely use or
collect fruits from the whole or any part of
the common property. It follows that one
or more of the co-owners may enter into

an agreement with all the other co-owners
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for separate administration of the land
owned by them in common, and that,
upon the unanimous consent of all co-
owners, an encumbrance may be created
on the common property, and a superficies
may likewise be created in favor of one or
more of such co-owners. Where the land
is jointly owned by several persons, the
right of each joint owner extends to the
whole of the land under joint ownership.
This is expressly stated in the Civil Code
in Article 827, Paragraph 2. Nevertheless,
the Code also provides in Article 828 that
"the rights and duties of joint owners shall
be determined in accordance with the law
or contract whereby the joint relationship
is prescribed," and that "unless otherwise
provided by the law or contract as speci-
fied in the preceding paragraph, the dispo-
sition of the property under joint owner-
ship and the exercise of other rights per-
taining thereto are subject to the consent
of all joint owners." Hence, where one or
several joint owners, by operation of the
law or contract whereby the joint relation-
ship is prescribed, make use of or collect
fruits from the land under joint ownership,

the act constitutes an exercise of the rights

AR A Z 2F o R AR NE AR R
ITIEHER] > 5 A A AR AR &
HZ LW BNAFETAZ —ARBAR
X EAE > BB NR R W Z R AT
& 0 W EHEA IR 5 AT A BT A 2
i - W LML L —fEMHE 0 AFRRF
BmBPAT 0 R LRI R — &
HIBALIITR LR Z ZEBM & H A
ZE¥ e ZRAHBEAZETZIN

B it P EEE AL
VAT EHZ Eem b A2 HEE &

PAFEF AT AR B HE 1B AT o i bR L3
Z IR AN AZ AL - AR A A
B R BAGEH A s R B LA
ZERE > BRIEAM B EREZZ
B W% IRIEAR BoE BB W AR
RGHVATIRI L ERm B A o Bp
T B BAF R R Z AR B - B HAA
RAF A AN ERHZ IR RAF LA
2 HAMERL EA IR AR
RAARTEEALEMAZ LI EITE
HEHZERREH > AFAARES
tattMFERAFtaS K 5
@+ ERRFRMHIRFHE
M HRBRAHIHEA o HEIHET
tHFENATEBENHFE S —— s
w9 5% A B AR AT L RS AR
BB ARMT > AFARFRE



based on the joint relationship. Where a
superficies is created by all joint owners
over the jointly owned land in favor of
one or more of the joint owners, the act
constitutes a disposition of the jointly
owned property, and the owners of super-
ficies have thus acquired a usufruct in
consequence of such act of disposition.
Since superficies is a type of right over
things, it is of course acquirable by pre-
scription. However, the primary element
for acquisition of superficies by acquisi-
tive prescription is possession of the land
of others with the intent to exercise super-
ficies thereon. In the absence of such in-
tent as supported by the nature of the facts
from which the possession originated, the
acquisitive prescription shall not begin to
count unless there occurs an event be-
cause of which the possession becomes
one with such intent. Thus, the possession
of the land is based ab initio on the pos-
sessor's status as a co-owner, the exercise
of the right which a joint owner may en-
joy by virtue of the joint relationship, or
an intent of taking an unauthorized pos-
session, rather than based on the intent to

exercise superficies, nor is it a possession
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that becomes subsequently one with the
intent to exercise superficies as prescribed
in Article 945 of the Civil Code. In other
words, the possession lacks the elements
required for acquisition by prescription.
Conversely, If the co-owner or joint
owner who possesses the land under co-
ownership or joint ownership expresses to
the other co-owners or joint owners who
put the land in his possession the intent to
make it subsequently a possession for the
purpose of exercising superficies, he is
certainly entitled to claim acquisition of
the superficies by prescription under Arti-
cles 769 and 770 of the Civil Code, which
are made applicable mutatis mutandis by
Article 772 thereof, and to apply to have
himself registered as an owner of superfi-
cies. The Guidelines for Review on the
Registration of Superficies Acquired by
Prescription issued by the Ministry of In-
terior per letter Tai-Nei-Ti No. 62146
dated August 17, 1988, which prescribe in
Section 3, Subsection 5, that a co-owner
may not apply for the registration of su-
perficies by reason of acquisitive prescrip-
tion over land under ownership in com-

mon, are inconsistent with the essence of



our opinion given above and also contrary
to the purpose of the Constitution in pro-
tecting the property right of the people.
Thus, this provision must be held inopera-

tive.

Justice Chi-Nan Chen filed concurring
opinion.

Justice Vincent Sze filed dissenting opin-
ion, in which Justice Chung-Mo Cheng
joined.

Justice Ho-Hsiung Wang filed dissenting
opinion, in which Justice Tong-Schung

Tai joined.
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