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ISSUE:

Is the relevant provision of the Act on the Discipline of Public
Functionaries, prescribing that the period for filing a review
starts from the date of a final criminal judgment, unconstitu-

tional?

RELEVANT LAWS:
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33, 34, Subparagraph 2, and 35 of the Public Functionaries
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— 2%~ % =+ #54%4) ; Resolution Ref. No. TS-431 of the
Committee on the Discipline of Public Functionaries ( A% 8
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HOLDING: It is provided in Ar-
ticle 34, Subparagraph 2, of the Public
Functionaries Discipline Act that the ap-
plication or petition for review shall be
completed no later than thirty days from
the date on which the relevant criminal
judgment becomes final and conclusive.
In the case of any trial of the first and sec-
ond instance where any judgment ren-
dered thereby may be appealed, the start-
ing point of such period should fall on the
date when the judgment becomes final
and conclusive. On the other hand, how-
ever, in the case of any trial of the first or
second instance where judgment rendered
thereby is not appealable or any trial of
the third instance, the party subjected to
the disciplinary measure cannot possibly
file a petition in accordance with the
aforesaid provision because such judg-
ment becomes final and conclusive with-
out the necessity of service of process
thereof once it has been announced or
published after the decision of the delib-
eration, as the case may be. Consequently,
the constitutional intent to protect the
people’s right to sue under Article 16

thereof will not be served unless the start-
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ing point of the period for filing such re-
view falls on the date of service of such
judgment. Resolution Ref. No. TS-431 of
the Committee on the Discipline of Public
Functionaries and other similar cases, to
the extent that they are in contradiction to
the intent hereof, should no longer be ap-

plied.

REASONING: The people shall
have the rights to petition, to file adminis-
trative appeal and to sue, as clearly stated
in Article 16 of the Constitution. The right
to sue is the kind of judicial beneficiary
right of the people that not only entitles
the people to take judicial action to protect
their rights when infringed upon, but, in
particular, guarantees the right of the peo-
ple to a fair and speedy trial and, ulti-
mately, to adequate remedies so that the
people are free from any inappropriate
restrictions imposed by any written or
unwritten practice beyond the law and
thus are guaranteed with the status as the
primary participant in the judicial process.
The discipline of public functionaries,
which falls within the judicial power, is

handled and heard by the Committee on
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the Discipline of Public Functionaries in
the form of trial. And, since disciplinary
measures have significant impact on the
right of the people to hold public offices,
the party subject to such discipline should
be guaranteed with adequate procedural
protection based on the principle of due
process of law, which, as has been elabo-
rated by this Yuan in Interpretation No.
396, is in line with the constitutional in-
tent to protect the people’s right to sue
under Article 16 of the Constitution.

According to Article 33, Paragraph 1,
Subparagraph 3, of the Public Functionar-
ies Discipline Act, the original transfer-
ring authority or the party subjected to the
disciplinary measure shall have the right
to apply or petition, as the case may be,
for the review of the original resolution,
which has been reached based on a crimi-
nal judgment that is later changed by a
final and conclusive judgment. The legis-
lative purpose thereof is to deal with the
unreasonable situation where no alterna-
tive remedy is available to a public func-
tionary in the event of any mistake found

in the resolution regarding the discipline,
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which becomes final as soon as it is
reached. Article 34, Paragraph 2, of the
same Act provides that the application or
petition for review shall be completed no
later than thirty days from the date on
which the relevant criminal judgment be-
comes final and conclusive if the applica-
tion or petition for review is based on one
of the reasons prescribed in Subpara-
graphs 2 through 4 of the preceding Arti-
cle, and the rationale behind such provi-
sion is to maintain the stability of the law.
It is clearly prescribed under Article 35
thereof that the petition for review of the
resolution regarding the discipline of any
public functionary shall be made in writ-
ing, with reasons shown, along with a
transcript thereof and a copy of the origi-
nal resolution and the relevant evidence.
Therefore, it is appropriate for the period
prescribed in the aforesaid Article 34,
Subparagraph 2, thereof to start from the
date when the judgment becomes final
and conclusive in the case of any trial of
the first and second instance where any
judgment rendered thereby may be ap-
pealed. On the other hand, however, in the

case of any trial of the first or second in-
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stance where judgment rendered thereby
is not appealable or any trial of the third
instance, the party subjected to the disci-
plinary measure cannot possibly file a
petition in accordance with the provisions
of Article 34, Subparagraph 2, and Article
35 thereof because such judgment be-
comes final and conclusive without the
necessity of service of process thereof
once it has been announced or published
after the decision of the deliberation, as
the case may be. The protection with re-
gard to the time limit available to the peo-
ple to petition for remedy through litiga-
tion is obviously inadequate in this re-
spect. Consequently, the constitutional
intent to protect the people’s right to sue
under Article 16 thereof will not be served
unless the starting point of the period for
filing such review falls on the date of ser-
vice of such judgment. Resolution Ref.
No. TS-431 of the Committee on the Dis-
cipline of Public Functionaries and other
similar cases, failing to determine the
starting points of the period for filing a
review by distinguishing whether the
judgment of a particular case is appeal-

able, should no longer be applied insofar
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as they are in contradiction to the intent as

illustrated above.



