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J. Y. Interpretation No.445 (January 23, 1998 ) *

ISSUE: Are the relevant provisions of the Assembly and Parade Act
unconstitutional?

RELEVANT LAWS:
Articles 11, 14 and 23 of the Constitution ( &% % + —4& ~
Ftwig s =+ =4%) ; Articles 4, 6, 8,9, 10,11 and 29 of
the Assembly and Parade Act (July 27, 1992) ( £ @ # 47 %
Wi B BN B BT BT B
=+ H4(81.07.27)) .
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social order (A4 #% A ) , public interests ( A #]% ) ,
generalized provision (#E3E4#5E2%) , power of discretion ( %
2 # ) , scope of legislative discretion ( L/ 2 5 F ) ,
incidental assembly or parade (4B# M4 & #47) , penalty
for offense against an administrative order ( /TEUk 55 ) ,

dispersal and restraining order ( f##% & #]\E 44 ) , scope of
constitutional interpretation ( Xk B ME E 52 #HEF ) , pro-
visions of law relevant and necessary to a specific case ( EL#%

FHARBT Bl B R ) R

HOLDING: Article 14 of the
Constitution provides that the people have
the freedom of assembly. Like Article 11
of the Constitution, which provides for the
freedom of speech, teaching, writing and
publication, it is also a kind of freedom of
expression that is the most important fun-
damental human right in practicing de-
mocracy. In order to guarantee the peo-
ple’s freedom of assembly, the nation
shall provide appropriate places for, and
ensure the safety and regular process of,
assemblies and parades. In restricting the
rights of assembly and parade by law, the
principle of clarity and definiteness of law

and the provisions of Article 23 of the
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Constitution must be complied with. Arti-
cle 8-I of the Assembly and Parade Act
provides that, unless any of the situations
otherwise provided in the proviso of the
same paragraph exists, anyone who wants
to hold an outdoor assembly or a parade
shall apply for permission from the com-
petent authority. Article 11 of said Act
provides that, unless any of the situations
listed in the same article exists, the appli-
cation for an outdoor assembly or a pa-
rade shall be approved. To the extent that
those items in regard to time, place, and
manner are irrelevant to the purposes or
contents of the assembly or parade, and
that they are necessary to the maintenance
of social order and the advancement of
public welfare, they should fall within the
scope of legislative discretion and will not
result in any infringement of the purpose
of freedom of expression. Therefore, the
constitutional intent of protecting the

freedom of assembly is not violated.

Article 11 (i) of the Assembly and
Parade Act, which provides that any viola-
tion of Article 4 of the said Act is one of

the essential conditions for which the
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competent authority may deny the appli-
cation for an outdoor assembly, prohibits
any speech that “advocates communism
or secession of territory.” The said provi-
sion, which allows the competent author-
ity to censor the contents of a political
speech prior to the approval of an assem-
bly or a parade, is inconsistent with the
intention of protecting the freedom of ex-
pression under the Constitution. Subpara-
graph 2 of said article, providing that
“There are facts showing the likelihood
that national security, social order or pub-
lic welfare will be jeopardized,” and Sub-
paragraph 3 thereof, providing that “There
is the likelihood that public safety or free-
dom will be jeopardized, or there will be
serious damage to property,” are neither
specific nor clear enough. The mere basis
on which the competent authority may
either approve or deny an application for
an assembly or a parade is the future pos-
sibility of occurrence instead of a factual
showing of clear and present danger. As
such, the said provisions are inconsistent
with the constitutional intention of pro-
tecting the freedom of assembly, and thus

shall become null and void from the date
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of this Interpretation.

Article 6 of the Assembly and Parade
Act, which stipulates a restricted area for
assembly and parade, is intended to pro-
tect the security of government leaders
and military facilities, and to maintain the
unobstructed flow of traffic and commu-
nications. Article 10 of said Act stipulates
the qualifications for the person in charge
of the assembly or parade, his or her agent
or picket. Article 11(iv) thereof provides
that an application for an assembly or a
parade shall be denied if the same time,
place, and route have been applied for by
another and been approved. Article 11(v)
thereof provides that the application for an
assembly or a parade by a group may be
denied if such group is not established
according to the law, or permission for its
establishment has been withdrawn, or it
has been ordered to dissolve. Article
11(vi) thereof provides that the applica-
tion may not be approved if the applica-
tion does not conform to Article 9, which,
among other things, requires the applicant
to submit a completely filled-out applica-

tion form. All of the foregoing provisions
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are meant to ensure a peaceful assembly
or parade and to prevent any disturbance
of the public quiet, which are necessary to
either prevent infringement upon the free-
dom of other people, to maintain social
order or to advance public welfare, and
thus are not in conflict with Article 23 of
the Constitution. Nonetheless, the proviso
of Article 9-1 of the said Act reads, “An
application may be submitted two days
(prior to an assembly or parade) where
there is any justifiable reason because of
any natural disaster or any other unfore-
seeable major accident.” Denying an ap-
plication for an incidental assembly or
parade that is not filed two days prior to
such assembly or parade is in violation of
the constitutional intention of protecting
the people’s freedom of assembly and
thus requires prompt and speedy review

and revision.

Article 29 of the Assembly and Pa-
rade Act, which imposes criminal liability
on a chief violator who disobeys a disper-
sal and restraining order, is within the
scope of legislative discretion and, as

such, is not in conflict with Article 23 of
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the Constitution.

REASONING: The Petitioners,
Kao Cheng-Yien, Chen Mao-Nang, and
Chang Cheng-Shiu, alleging that the As-
sembly and Parade Act invoked in Judg-
ment S.Y.T. No. 5278 (H. Ct., 1994) is
unconstitutional, duly initiated a petition
for interpretation and the petition is admit-
ted by the Justices for that purpose. In ac-
cordance with Article 13-1 of the Constitu-
tional Interpretation Procedure Act, the
Justices ordered the petitioners and the
authorities concerned, i.e., the Executive
Yuan, Ministry of the Interior, Ministry of
Justice, Ministry of Transportation and
Communications, and National Police
Agency, Ministry of the Interior, to appoint
their respective agents to attend the oral
argument held in the Constitutional Court
on December 5, 1997.

The Petitioners have alleged summa-
rily that: Article 14 of the Constitution
provides, “The people shall have freedom
of assembly and association.” In addition,
Article 11 thereof provides, “The people

shall have freedom of speech, teaching,

J. Y. Interpretation No.445 429

BERD LT @ 485K
K~ BRILF ~ FRIEMS A6 S ERRA
FTEFEELFE R EASRFRPTE
Rz R ewiiTh R EX A HFR
B 8 RRETRABTZE > BRAE
Rk iEEEREMEE 4% —EH
ST 38 Jm AR AR BAR M B ATEUE ~
R~ R~ A AR AP B R HOR R
KKk AFERBEANTSF+ AR
B ERERITSAF R SRRH -

REFEFAEZRSH  BxF+
wERE T TARAEGCRE®RZ Y
W, Ht—M%ERT TARAT
oS BARERZAY - HE
ATERRBARZARAY - HAA
RASHBEE R RTZAEAN > RBA



430 J.Y. Interpretation No.445

writing and publication.” Both articles are
designed to guarantee the people’s free-
dom of expression under the Constitution.
Since the people have the right to partici-
pate in the political decision-making proc-
ess, the freedom of expression enables an
individual to fully and completely express
his or her will during the formative process
of the public will. As such, it is an impor-
tant fundamental human right in practicing
democracy. Of those rights, the freedoms
of teaching, writing, and publication are
mainly exercised by intellectuals. As to the
freedom of association, which is a kind of
freedom of expression exercised mainly by
action, it is a direct means for the general
public, who do not have easy access to the
media, to express their opinions openly.
And, as the participants of collective will
use an assembly or a parade as a way “to
actively participate in the formation of the
national will,” it is also, in nature, a right
of utility. Surprisingly, Article 8-1 of the
Assembly and Parade Act provides that,
unless any of the situations otherwise pro-
vided in the proviso of the same para-
graph exists, anyone who wants to hold an

outdoor assembly or parade shall apply
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for permission from the competent author-
ity, thus broadly restricting the people’s
right to assemble and parade and empow-
ering the competent authorities to restrain
and forbid people from holding an assem-
bly or a parade in advance. According to
Article 11 of said Act, the application for
an outdoor assembly or parade shall be
approved unless there is any violation of
Articles 4, 6, or 10, that is: there are facts
showing the likelihood that national secu-
rity, social order or public welfare will be
jeopardized; there is likelihood that public
safety or freedom will be jeopardized, or
there will be serious damage to property;
the same time, place, and route have been
applied for by another and been approved;
a group applicant is not established ac-
cording to the law, or permission for its
establishment has been withdrawn, or it
has been ordered to dissolve; or the appli-
cation does not conform to Article 9
thereof. Article 4 of the said Act, as re-
ferred to in Subparagraph 1 thereof, ad-
dresses a highly political issue, that “there
shall be no advocacy of communism or
secession of territory during an assembly

or a parade,” whose concept is unclear.
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Advocacy of communism or secession of
territory, to the extent that no right or
freedom of another person is interfered
with or infringed upon, should be pro-
tected under the right of freedom of ex-
pression. While advocating Marxist or
Leninist communism, if a person actively
organizes in order to overthrow the gov-
ernmental system by violence for the pur-
pose of establishing a communist state,
such behavior is obviously beyond the
internal limitations of the rights of assem-
bly and parade, which should be regulated
by enacting a special law. In drawing up
an ambiguously prohibitive provision in
the Assembly and Parade Act and thus
empowering the police agency with the
discretion to make determinations, the
legislature has placed the police in a po-
litical quandary that violates the require-
ment that the police must be politically
neutral. Furthermore, it is no different
from prior censorship of the expression of
opinions, which, is also not determined by
a court of law through a carefully formu-
lated litigation procedure. As such, it is
lacking in necessary protective measures,

and does not adequately protect the free-
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dom of speech. In addition, the power to
demarcate and announce the restricted
areas referred to in Article 6 thereof is
entrusted to the Ministry of the Interior
and the Ministry of National Defense. In
those nations that adopt a system of re-
porting, it is not necessary to obtain ap-
proval from the police agency before
holding an assembly or a parade. There-
fore, the consent from a protected agency
in a restricted area must be obtained be-
fore an assembly or a parade may be held
in such area. Article 6 of the Assembly
and Parade Act is too broad in providing
for the range of restricted areas. Further-
more, it is unnecessarily redundant that
the proviso of Paragraph 1 of the same
Article stipulates that the exceptive ap-
proval for assembly in the restricted area,
as well as the approval for assembly, will
be given by the same authority. As for
Article 10, which provides for the nega-
tive qualifications of the person in charge,
the agent, or the picket, has no material
meaning. Besides, the provisions of Arti-
cle 11-I (ii) and (iii) are indefinite con-
cepts of law because an outdoor assembly

or parade will inevitably affect the free-
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dom of other people, the social order, or
public interests. And, if clear determining
standards are lacking, the people’s free-
dom of assembly will be infringed. Sub-
paragraph 4 thereof provides that a later
application for an assembly or a parade
may be prohibited or denied only if the
same time, place, and route have been
previously applied for by another and
been approved, and if such later applica-
tion for an outdoor assembly or a counter-
demonstration may constitute “police
emergency circumstances.” If an applica-
tion is denied for any reason, such denial
will violate the intention of protecting
freedom of assembly according to Article
14 of the Constitution and will be incon-
sistent with what is guaranteed under the
principle of proportionality. Subparagraph
5 concerns the subject of freedom of as-
sembly. Since a group which is not legally
established, whose permission has been
withdrawn, or which is ordered to dis-
solve, can still apply under the name of
any of its individual members or that of
another legally established group, this
subparagraph is meaningless. Subpara-

graph 6 provides that an application shall
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not be approved if it is inconsistent with
Article 9. However, the manner of appli-
cation for approval and the period allowed
for filing an application as provided by
Atrticle 9 are inconsistent with the princi-
ple of proportionality, and the legality of
its exclusion of spontaneous assembly is
especially questionable. In conclusion, the
reasons for disapproval listed in Article 11
of the Assembly and Parade Act are either
too abstract and without material meaning
or in conflict with the intention of protect-
ing the freedom of assembly provided in
Article 14 of the Constitution, and they
are also inconsistent with what is required
under Article 23 of the Constitution. Un-
der the Assembly and Parade Act, an ap-
plication for an assembly or a parade shall
be filed with the police agency, which,
however, is also the agency in charge of
maintaining the order of an assembly or a
parade and of removing the violators of
the Assembly and Parade Act and escort-
ing them to the judicial authorities. Under
the current police system, the police
agency may be used as a tool of the
elected ruling party to interfere with the

people’s freedom of assembly. From the
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people’s point of view, although an appli-
cation for assembly may be re-filed, the
review of the re-application will still be
conducted by the police agency itself and,
therefore, adequate remedy is lacking un-
der due process of law. In order to provide
the citizens with an equal opportunity to
participate in public affairs, the state must
vigorously establish related systems to
protect the people’s freedom of expression
and only then can the public’s political
will be realized. The Assembly and Pa-
rade Act, in adopting the system of prior
approval, restricts people’s fundamental
rights and thus is in conflict with the con-
stitutional guarantee of the people’s rights
and freedom of assembly. Furthermore,
Article 29 of the Assembly and Parade
Act provides, “Where those engaging in
an assembly or parade do not disperse
after an order to disperse is given by the
competent authority, and continue the as-
sembly or parade in disobedience of an
order to stop, the chief violator shall be
subject to punishment of imprisonment
for a term of not more than two years or
for detention.” When compared with the

offense of gathering in public and dis-



obeying the order to disperse as provided
by Article 149 of the Criminal Code, the
punishment stipulated in the aforesaid Ar-
ticle is unbalanced as far as the requisite
elements are concerned. Due to the ir-
revocable democratic function of freedom
of assembly, a peaceful assembly should
be adequately protected by law. The situa-
tions referred to in Article 29 should be
merely punishable by a higher amount of
fine and no criminal punishment should
be necessary. In accordance with Article
25 of the Assembly and Parade Act, where
an assembly or a parade is held without
approval, with approval having been
withdrawn, or in violation of the condi-
tions or restrictive requirements for ap-
proval, the competent authority may warn,
restrain, or issue an order to disperse. Ba-
sically, prior approval is a prerequisite and
criminal prosecution can be avoided only
if and when approval is given by the
competent authority; therefore, it is obvi-
ously a regulation that severely restricts
the freedom of expression. In order to bal-
ance the freedom of assembly and parade
and the inconvenience to others caused by

an assembly or a parade, the government
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should adopt the system of reporting to
prepare the police agency in advance to
prevent any unnecessary conflict between
the interests of the participants in the as-
sembly and the interests of the safety of
third parties. They should also take any
measures necessary to maintain order as
the circumstances dictate so as to give due
consideration to both sides. Assemblies
and parades are important ways for the
people to express their will, and are guar-
anteed by the Constitution. The system of
approval as adopted for the Assembly and
Parade Act, as stated above, is in conflict
with the Constitution and thus infringes
upon the people’s fundamental rights.

The Executive Yuan, as the relevant
authority, has alleged that: In a democratic
society, the people usually display the
public will in respect to the administrative
measures of the government by express-
ing their opinions through an assembly or
a parade. However, unpredictability and
uncontrollability are characteristics of
assemblies and parades, which may pose
potential threats to social order. In order to

protect the people’s legal rights of assem-
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bly and parade and to ensure social order
and safety, it is necessary to enact laws
that limit an assembly or a parade to a
peaceful expression of will. The Assem-
bly and Parade Act was enacted on Janu-
ary 20, 1988, in response to changes in
society after the martial law was lifted and
said Act was amended and promulgated
on July 27, 1992, after the termination of
the Act for the Suppression of the Com-
munist Rebellion. Obviously, as the cir-
cumstances of the society have changed,
so has the Act, as a product of democrati-
zation, evolved. With respect to the legis-
lations regulating assemblies and parades,
some nations have adopted the system of
reporting, whereas others have adopted
the system of approval. Although the sys-
tem of approval was adopted by the Leg-
islative Yuan when it designed the As-
sembly and Parade Act, it is, in nature,
closer to a system of guided approval than
to charters, and, as such, it does not trans-
gress the boundary delineated by Article
23 of the Constitution, which requires that
abridgement of freedoms is necessary to
prevent infringement of the freedom of

other persons, to avert an imminent crisis,

J. Y. Interpretation No.445 439

EA  BAGEAESI S mIRE > &
REACHEY - FAEBE LRI HAE

&~ BT ﬂfiﬁﬁﬁﬁﬁ% A
WFTHFH - RRBATHPTIR > b
T fzﬁri Vs R L

& AR EES —+ =P E R
BB A AW~ HETEEHE S Bkt e
kR R IG BN B Fﬁu&%—iﬁf_ s YA

it E R R R R s TP
EHAI AT ig¢ P

—At o FEFHFE-ONM - #4ET
S5 ZBEvq o P4k v ] FAK 0 B 9T BR
B o XEGHITEE OISR E QI
TRERLE IR RAL > AL

EERAT LR =ZRELZFEME > B
BURE B R P B3 B i 3 B 28 > AR B
AR BE » F€ -~ #ATEH LR

EXIAT2ZR RGN > BB EEX
WML R AEE RBARE > HARE
3 &ﬂzﬁﬁﬁamﬁi%&ﬁﬁz

JE oo Ht BT RREREEE
&Ko Lk ié’%%%li 73iEH Eik

PR 0 BEBAITIESOERETR
FERSREL > THETES - BEER
BAREE AR E e Bt A L
ZRAIZHARE » WERAE 0 BlEERR
R FHEBR - EEREGHATESE D
BERE > AITRHTRBEEHFTRE ~ #

«-\m\x

i3



440 J.Y. Interpretation No.445

to maintain the social order, or to advance
the public welfare. It This should be clear
by taking note of the low percentage of
applications for assemblies or parades
denied by the police agency in the past
five years: only 108 out of a total of
31,725 applications filed were denied,
resulting in a rate of about 0.34%. Article
4 of the Assembly and Parade Act pro-
vides that an assembly or a parade in ad-
vocacy of communism or secession of
territory shall not be approved because
communism, in nature, runs counter to the
Three Principles of the People. Besides,
the government of mainland China is still
hostile to the interests of Taiwan, and has
threatened our nation with military force.
Advocating communism during an as-
sembly or a parade not only violates the
founding spirit of the nation but, by refer-
ring to Article 5-V of the Amendments to
the Constitution, also raises concerns
about putting the very existence of the
Republic of China or the nation's constitu-
tional order of freedom and democracy in
danger. Therefore, advocacy of commu-
nism or secession of territory is not al-

lowed during an assembly or a parade.
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Secondly, advocacy of secession of terri-
tory violates Article 4 of the Constitution,
so Article 4 of the Assembly and Parade
Act rightfully and legitimately disallows
secession of territory. Additionally, Article
2 of the National Security Act provides
for the foregoing two principles about
assemblies and associations but is silent as
to the legal consequences of violations of
said principles. In the case of any viola-
tion of Article 4 of the Assembly and Pa-
rade Act, the application for an assembly
or a parade shall be denied, and, as such,
the legislative purpose of the said princi-
ples of the National Security Act shall be
achieved at once. As to Article 29 of the
Assembly and Parade Act, which imposes
a criminal penalty on the chief violator
who has been warned, stopped, or ordered
to disperse but still proceeds without
obeying the order, the reason for the
criminal punishment is that an administra-
tive punishment will not obtain the de-
sired results since a four-stage procedure
has proven futile in deterring the chief
violator whose subjective maliciousness
has been manifested in the case at hand.

When compared with Article 26 (i) of the
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Assembly Act of Germany, which adopts
a two-phase procedure, such criminal
penalty is even more exact and thus is not

inconsistent with the Constitution.

The Ministry of Justice (concurrently
representing the Executive Yuan) has al-
leged that: Promulgated by the President
on January 20, 1988, and named the As-
sembly and Parade Act during the Period
of National Mobilization for Suppression
of the Communist Rebellion, the law gov-
erning assemblies and parades in our na-
tion was enacted for the purpose of pro-
tecting legally held assemblies and pa-
rades in response to the political environ-
ment following the lifting of martial law
Because of the subsequent termination of
the period of mobilization for suppression
of the communist rebellion, the law was
renamed the Assembly and Parade Act on
July 27, 1992, and relevant provisions
thereof were amended to be in accord
with the changes in society. The Assembly
and Parade Act, therefore, is not a product
of martial law. The reason for enacting the
law is that the activities of assemblies and

parades may incidentally breach the pub-
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lic order. In order to balance the preserva-
tion of public interests and the protection
of human rights, the place, time, manner,
etc., of assemblies and parades are rea-
sonably restricted. The restrictions are not
intended to confer on the government the
power to suppress or withhold the free-
dom of expression and are thus consistent
with the basic values of pursuit of the
truth, integration of democratic proce-
dures, and self-realization that are embod-
ied in the protection of freedom of expres-
sion under Article 11 of the Constitution.
To prevent the infringement of public in-
terests and thus any influence on, or
breach of, the public quiet and safety, the
traffic order, quality of residence, or envi-
ronmental sanitation, certain necessary
restrictions, adopting the system of guided
approval, are prescribed by law in accor-
dance with Article 23 of the Constitution,
which are consistent with the principle of
proportionality. As to Article 29 of the
Assembly and Parade Act, which imposes
criminal penalties on violators, the legisla-
tors enacted it after evaluating its deter-
rence and punitive levels, which are not

inappropriate from the viewpoint of legis-
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lative policy. Our nation abolished the
martial law on July 15, 1987, terminated
the mobilization for suppression of the
communist rebellion on May 1, 1991, and
returned to a peacetime constitutional
government. However, considering the
cross-strait relationship, mainland China's
hostility toward Taiwan has not been
eliminated, with ever-present dangers of
military threat and missile intimidation.
Therefore, in order to maintain national
security and the social order, it is neces-
sary to restrict national security-related
speech made during an assembly or a pa-
rade that may give rise to internal insecu-
rity. An assembly or a parade that advo-
cates communism and secession of terri-
tory endangers the existence of the Re-
public of China or the constitutional order
of freedom and democracy, which, in ref-
erence to the intention of Article 5-V of
the Amendments to the Constitution,
should not be protected by the Constitu-

tion.

Citing the foregoing arguments of
the Executive Yuan, the Ministry of the
Interior and the Police Agency of the Min-
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istry of the Interior, have additionally al-
leged that: The Assembly and Parade Act
has adopted the system of approval to re-
view the applications for assemblies and
parades due to concerns about the public
interests of society and fundamental rights
and interests of third parties when an as-
sembly or a parade, as a constitutionally
protected fundamental human right, is in
progress. In order to guarantee the peo-
ple’s legitimate rights of assembly and
parade and to ensure the stability of social
order, it is not inconsistent with Article 23
of the Constitution that the Assembly and
Parade Act imposes an obligation of prior
application for approval. Besides, the Act
adopts the principle of guidelines and,
when making a decision as to an applica-
tion for an assembly or a parade, the po-
lice agency must approve or deny accord-
ing to the law and cannot legally deny a
duly filed application. The system of prior
approval is designed to allow an applicant
enough time to prepare so that the compe-
tent authority will also be prepared in time
and be able to respond properly. Socio-
logical studies on the dangerous nature of

crowds also reinforce the necessity of
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strengthening the system of approval.
Empirically, it is necessary to implement
the system of prior approval, which has
also been endorsed by the majority of
people based on their response to a public
survey on the issue. Furthermore, as far as
the facts of this case are concerned, the
petitioner filed the application with the
police agency five days before the parade.
It is because of non-compliance with Arti-
cle 9-1 of the Assembly and Parade Act
that the application was denied. Due to the
refusal to obey the competent police au-
thority’s warning, a stop and dispersal
order was issued during the assembly and
parade and, based on Article 25-I of said
Act, criminal penalties were imposed. The
only provisions at issue are Articles 9-I,
25-1 (i) and 29 of said Act. Article 4 of
said Act is irrelevant to the facts on which
this petition is based. Neither administra-
tive nor criminal liability is prescribed as
to any violation of said provision by ad-
vocating communism or secession of ter-
ritory. It may thus be reasoned that the
nature of this provision is not the main
purpose of the control of approval. There-

fore, the Judicial Yuan cannot make any
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interpretation beyond the scope of the pe-
tition by reviewing the constitutionality of
any part irrelevant to the final and conclu-
sive judgment. Assemblies and parades
concern the expression and communica-
tion of collective will, affect the formation
of public policies, and eventually relate to
the exercise of the right to suffrage and to
petition, which are significant means for
the society’s minority groups to express
their views. Nevertheless, as activities of
the masses tend to trigger reactions that
will impact on peace, traffic and sanita-
tion, it is necessary to impose reasonable
restrictions by law. Nevertheless, the
strictness of such restrictions varies. It is
the system of guided approval that is
adopted by Articles 8 and 11 of the As-
sembly and Parade Act, which differs
from the system of reporting only in the
administrative procedures, not in nature.
With respect to an assembly or a parade
involving the formation of the public will,
prior control of the contents of the speech
to be made during the assembly or parade
is not allowed by the Constitution unless
there are any compelling public interest

considerations. Although the provisions of
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Article 9 of the Assembly and Parade Act,
in requiring that the purpose of the as-
sembly or parade be specified, may be
regarded as a form of speech censorship,
the mere intention thereof is to assess the
likelihood of public danger that may be
caused by the assembly or parade, but not
to pass any judgment on the abstract value
of the speech. Although the review of the
purpose may imply the violation of Article
4 of said Act as provided by Article 11 (i)
thereof, thus qualifying as a criterion by
which the speech itself is censored, the
said provision actually echoes Article 5-V
of the Amendments to the Constitution,
which provides, “A political party shall be
considered unconstitutional if its goals or
activities endanger the existence of the
Republic of China or the nation's constitu-
tional order of freedom and democracy.”
At that point, the police agency may still
decide whether or not an application
should be approved in accordance with
Article 26 of said Act. Since an assembly
or parade may impact on public order, the
control of approval as adopted by the As-
sembly and Parade Act is in line with the

principle of proportionality. In that re-
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gard, the competent authority has no dis-
cretionary power to deny any application
unless any of the situations enumerated in
Article 11 of said Act exist. Even if any of
the enumerated situations exist, discretion
should still be used to such extent as is
consistent with the principle of propor-
tionality. If an application is denied, the
reasons thereof, along with any remedial
procedure, shall be given in writing to the
responsible person within three days. A
notice of denial shall be provided within
twenty-four hours if an application is
submitted in accordance with the proviso
of Article 9 of said Act. An application
shall be submitted six days prior to an
assembly or a parade unless there is any
justifiable reason, because of a natural
disaster or any other unforeseeable major
accident, in which case an application
may be submitted two days prior to an
assembly or parade. As for an incidental
parade, the competent authority may ap-
prove it after giving due consideration to
the principle of proportionality as pro-
vided by Article 26 thereof even though
no application can be submitted in the

absence of an originator. As a result, it
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should not be reasoned that excessive re-
strictions have been imposed on assem-
blies and parades. In addition, the Assem-
bly and Parade Act merely imposes legal
liability on a responsible person, agent or
chief violator, but imposes no restrictions
on the participants. Article 14 thereof also
imposes six restrictions on an approved
assembly or parade. In addition, Article 15
thereof provides the requirements for
withdrawal or modification of an ap-
proval. All of the foregoing provisions are
meant to prevent excessive control due to
the differences in persons, matters, times,
places and objects. A system of subse-
quent reporting can not prevent damage to
public interests, but can merely punish
unlawful behavior. As such, it may cause
inestimable negative influence on the
densely populated nation of Taiwan,
which is moving towards a pluralistic so-
ciety, with ever-increasing conflicts of
interests and ideas and yet without a po-
litical culture of tolerance. Furthermore,
since Article 11 (ii) thereof provides that
there are facts showing the likelihood that
national security, social order or public

welfare will be jeopardized, it should not



be regarded as being overly ambiguous.
Moreover, the competent authority has
never taken any abusive action due to the
ambiguity of said provision. As to the is-
sue regarding the imposition of criminal
penalties on the leader of an assembly or a
parade which has not been approved, the
Assembly and Parade Act does not im-
pose any undue restrictions insofar as the
two-phase punitive measures for a leader
who breaches prior and on-the-spot ad-
ministrative control are concerned. A
question that is likely to raise constitu-
tional concerns, if any, may be whether
administrative abuse of power has not
been prevented from a systemic perspec-
tive. In other words, a criminal court
should simultaneously consider the legal-
ity of an order to disperse and the subse-
quent action to stop so as to ensure that
abuse of administrative power does not
occur. In respect of Article 29 of the As-
sembly and Parade Act, an outdoor as-
sembly or parade may infringe upon other
legally recognized and protected interests,
rather than pose mere inconveniences for
the administration, and, as such, imposi-

tion of criminal penalties on violators
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does not transgress the scope of legislative
discretion. The said provision and Article
28 of said Act vary in that their respective
requisite elements, as far as both subjec-
tive and objective conditions are con-
cerned, differ to some extent. Should Arti-
cle 29 of said Act be deleted, any refusal
to obey an order to disperse and any non-
compliance with an order to stop during
an assembly or a parade would not be sub-
ject to any criminal liability if and when
the requisite elements of Article 149 of
the Criminal Code are not satisfied. It
would not be rational to do so unless such
maliciousness as manifested by the re-
peated violations prescribed in Article 29
of the Assembly and Parade Act is subject
to criminal punishment. Under the princi-
ple of constitutional interpretation, a law
enacted by the legislature should be so
interpreted as to regard it as constitutional
unless there is any clear basis on which a
declaration of its unconstitutionality and
voidance is warranted. Having considered
such circumstances as the potentially dan-
gerous nature of a crowd, distribution of
the police force, confrontation between

opposing groups, and the principle of pro-



portionality as provided in Article 26 of
said Act, the system of prior approval as
adopted by the Assembly and Parade Act
does not go beyond the extent of necessity
as provided in Article 23 of the Constitu-
tion. As for the emergency situations that
justify approval of an application not
meeting the deadline required by the ex-
isting Assembly and Parade Act, the prob-
lem may be solved by means of legislative
provisions, which should not involve any

issue of unconstitutionality.

The Ministry of Transportation and
Communications has alleged that: Since
an assembly or a parade may escalate into
something unforeseen as the number of
the people involved increases, thus affect-
ing traffic order and safety, the adoption
of the system of guided approval may en-
able the competent authority to take
timely precautions by making adequate
traffic control plans, thus avoiding traffic
tie-ups or chaos that will infringe upon the
rights and interests of other road users.
According to earlier cases, the social costs
have indeed been incalculable when an

assembly or parade led to the blocking of
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superhighways, the overnight stay of a
large crowd at a plaza in front of a rail-
road station, or people lying on the tracks
to stop rail traffic, noticeably threatening
the social order and public interests. The
current provisions of the Assembly and
Parade Act should be consistent with the
constitutional intent of Article 14 of the
Constitution, which protects the people’s
freedom of assembly, and in line with the
principle of legal reservation as embodied

in Article 23 thereof.

Having examined the substance of all
the arguments, this Court hereby issues
this Interpretation based on the following

reasons:

It is unambiguously provided by Ar-
ticle 78 of the Constitution that the Judi-
cial Yuan shall interpret the Constitution
and shall have the power to unify the in-
terpretation of laws and orders. Naturally,
an interpretation made by said Yuan shall
be binding on various state organs, as well
as the people. As such, it differs distinctly
from an ordinary court, which accepts and

hears civil and criminal cases, from an
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administrative court, which hears admin-
istrative litigation cases, and from the
Commission on the Discipline of Public
Functionaries, which deliberates on cases
regarding the discipline of public func-
tionaries, in that the judgments or resolu-
tions rendered or made by the aforesaid
bodies merely have binding force on the
specific cases heard by them. When an
individual, a legal entity, or a political
party, whose constitutional right was in-
fringed upon and remedies provided by
law for such infringement had been ex-
hausted, has questions about the constitu-
tionality of the statute or regulation relied
thereupon by the court of last resort in its
final judgment, petitions for interpretation
may be made in accordance with Article
5-1 (ii) of the Constitutional Interpretation
Procedure Act. Undoubtedly, in making
an interpretation pursuant to said provi-
sion, the Justices will focus upon the stat-
ute or regulation relied thereupon by the
court of last resort in its final judgment
and determine whether or not a constitu-
tional right of an individual, a legal entity
or a political party was infringed upon.

However, in respect of the system under
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which the people petition for a constitu-
tional interpretation, the purposes thereof
are not only to protect the fundamental
rights of the parties concerned, but also to
elaborate on the genuine intent of the
Constitution so as to safeguard the consti-
tutional order. Therefore, the scope of in-
terpretation may, of course, so extend as
to review the constitutionality of the pro-
visions of law relevant and necessary to a
specific case. For instance, in respect of J.
Y. Interpretation No. 216, the purport of
the petition for interpretation was that
there had been questions about two direc-
tives issued by the erstwhile Ministry of
Judicial Administration in regard to com-
pulsory enforcement matters, which were
thought to be in conflict with the Customs
Act. The said interpretation gave a clear
explanation that judges are not bound by
directives issued by a judicial administra-
tion body. As for J. Y. Interpretation No.
289, the purport of the petition for inter-
pretation was merely that Article 6 of the
Regulation on the Handling of Financial
Matters might have violated the Constitu-
tion. Nonetheless, the Justices opined that

said Regulation had been a temporary
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measure adopted before a full-fledged
statute was in place, and thus declared a
deadline for said Regulation to completely
cease to be effective. As to J. Y. Interpre-
tation No. 324, the purport of the petition
for interpretation was that Article 26 of
the Regulation Governing the Customs
Supervision of Containers might have
been in conflict with the Constitution. The
said interpretation added, inter alia, that
“said Regulation also concerns the issues
of contracts under public law, and, as
such, the authorities concerned should
enact appropriate laws as soon as possible
in regard to the basic norms of contracts
under public law.” As to J. Y. Interpreta-
tion No. 339, the petitioner at issue al-
leged that Directive TTS-38572 issued by
the Ministry of Finance on December 20,
1977, was not only inconsistent with Arti-
cle 19 of the Constitution and Article 18
of the Commodity Tax Act, but also in
violation of the principle of “preference of
later in time and slighter in degree.” The
Justices, however, also declared that Arti-
cle 18-I (xii) of the Commodity Tax Act
as amended and promulgated on January

9, 1971, should no longer apply. In respect

J. Y. Interpretation No.445 457

@i =+ Stz 5B R A
0 B SR E R P T AR A AT AR
ZHEEANBLRERE > HA L
RPN B BATIRATFER T WS
BT ERAMM ATl A B -
TR ARBKBE R R A BRHM
HE o BREAPTAZHE R FI AR
piil ’§fi4,% RITEIEEG - BITRIRE

BWATHR B AR — AR EFA < B ATH
i?#ﬁ%%@l?éa P BURTEFFT ﬁ%l%?
P BB R IEAT 0 & B A A MR
TRRH o A 4 R AT .é%htrﬁx\@
i ARARRFE > AESIHATHA
# 47 i%%/\ﬁ%*kfiéﬁﬁfi%ﬁiiﬁ
THE &) B MM ¥ 55T & AR
SIS EIRPTAS A AR A B
kBN H AP YR
E—FLHWE o 1 KRR
RECHITERENEGT - BITRE
FAVHFFTZHERCH KA E R
RAMLEE -

ax
€

m\\-g

~
~
~

v

3 Am za,
Ux\ —\\

tul

c pe OE RO
0o E ST

%> e &
5

@



458 J.Y. Interpretation No.445

of J. Y. Interpretation No. 396, the peti-
tioner filed a petition for interpretation on
the ground that the Public Functionaries
Disciplinary Act was in violation of Arti-
cle 16 of the Constitution, which is in-
tended to protect the people’s right to in-
stitute legal proceedings, for failure to
provide for any remedial hierarchy. None-
theless, the Justices went beyond the pur-
port of said petition to pronounce that the
disciplinary authority should follow the
court system and that, in deliberating on
disciplinary matters, adequate procedural
protection should be provided to a person
subject to discipline based on the principle
of due process of law, which is a pro-
nouncement on the constitutionality of an
organizational system. Additionally, in
respect of J. Y. Interpretation No. 436,
rendered in response to the petition filed
by the legislators in accordance with Arti-
cle 5-1 (iii) of the Constitutional Interpre-
tation Procedure Act, the justices declared
that “such matters as the separation of the
bench and the prosecution in a court-
martial trial, the criteria for the selection
of military officers participating in such a

trial and the guarantee of court-martial



judgeship, should be reviewed and im-
proved at once so as to maintain the prin-
ciple of judicial independence.” The fore-
going are merely some examples of the
interpretations made by this Court, which
should be sufficient to explain that the
scope of constitutional interpretation is
not always limited to the purport of a peti-
tion. Criminal penalty was imposed on the
petitioners at issue by the Taiwan High
Court as per its Judgment S.Y.T No. 5278
(H. Ct., 1994) for violation of the Assem-
bly and Parade Act. A petition for inter-
pretation was duly filed by the petitioners
on the ground that their constitutionally
protected freedom of assembly as pro-
vided in Article 14 of the Constitution was
wrongfully infringed upon, and that they
had questions about the constitutionality
of the Assembly and Parade Act relied
upon by the court of last resort in its final
judgment as said Act, by means of indefi-
nite concepts of law, had empowered the
police agency to restrain and prohibit an
assembly or a parade prior to the occur-
rence thereof. The facts relevant to the
criminal penalty imposed by a criminal

court on the petitioners are that they failed
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to submit an application to the competent
authority six days prior to the outdoor as-
sembly or parade in accordance with Arti-
cle 9-1 of the Assembly and Parade Act,
that they nonetheless led the motorcade
and the crowd marching in procession
without approval, that they continued the
march disregarding the order to disperse
given by the competent authority, and that
they disobeyed the order to stop given by
same. Actually, the genuine issues in-
volved should be the questions about the
constitutionality of the first part of Article
8-1 of the Assembly and Parade Act,
which provides that an application for
approval should be submitted to the com-
petent authority in respect of an outdoor
assembly or parade, as well as the relevant
provisions. It is hard to merely pass any
judgment on the constitutionality of the
deadline for application as set forth in Ar-
ticle 9-1 of said Act. Therefore, this Inter-
pretation should rightfully examine the
questions about the constitutionality of the
Assembly and Parade Act in adopting the
system of prior approval in respect of an

outdoor assembly or parade.



Furthermore, Article 14 of the Con-
stitution provides that the people have
freedom of assembly. Like Article 11 of
the Constitution, which provides for the
freedom of speech, teaching, writing and
publication, it is also a kind of freedom of
expression. Based on the idea that sover-
eignty lies with the people, the people
shall enjoy the right to freely discuss and
fully express their opinions so that facts
will be sought after and the truth will be
discovered, and that the public will shall
be formed by means of the democratic
process to propose policies and enact laws.
Therefore, the freedom of expression is the
most important fundamental human right
in practicing democracy. The purposes of
the State, in protecting said right of the
people, are to respect the dignity of an
individual’s independent existence and his
or her autonomy to freely engage in ac-
tivities. Of those rights, the freedom of
assembly is mainly a form of freedom of
speech exercised by the people through
action, whereas the freedoms of teaching,
writing, and publication are expression of
opinions in spoken or written form. For the

general public who do not have easy ac-
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cess to the media, the freedom of assembly
is an important means to express their
opinions openly. According to Article 2 of
the Assembly and Parade Act, an assem-
bly is a meeting, speech or any other
crowd-gathering activity held on the
streets, roads, lanes or alleys, or at any
other public places or areas accessible to
the general public. A parade is a march by
a crowd on the streets, roads, lanes or al-
leys or at any other public places or areas
accessible to the general public. The free-
dom of assembly is a collective expres-
sion of opinions, which is a means of
communication between the people and
the government. By such means, the peo-
ple may take the initiative in offering their
opinions to the government, thus partici-
pating in the formation of the State’s will
or influencing the policy-making process.
Accordingly, the State should not only
passively protect said right of the people
and not interfere with it, but also actively
provide appropriate places for assembly
and protect the safety of assemblies and
parades so as to facilitate their smooth
proceeding. Moreover, the protection of

the freedom of assembly should not only
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extend to the extrinsic freedom in form,
but also to the intrinsic freedom in es-
sence, thus enabling the participants in an
assembly or a parade to proceed without
fear. Therefore, in restricting the rights of
assembly and parade by law, the principle
of necessity as provided in Article 23 of
the Constitution, as well as the principle
of clarity and definiteness of law, must be
complied with. Thus, the competent au-
thority, in deciding if said right of the
people should be restricted, will have a
clearly defined legal basis to act upon,
whereas the people, on the same basis,
may also express their opinions under due
process of law so as to preserve their con-

stitutional right.

An assembly or a parade may be held
either indoors or outdoors. An outdoor
assembly or parade inevitably will affect
public peace and safety, traffic order,
quality of residence, or environmental
sanitation. In order to prevent infringe-
ment upon other people’s freedom, to
maintain social order or public interests,
the State may certainly make laws to im-

pose necessary restrictions. Having con-
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sidered the value of the freedom of ex-
pression and that of other legally recog-
nized and protected interests of the society
affected by said freedom, in formulating
relevant regulations, the extent of restric-
tions should then be determined, using
proper methods and selecting the least
intrusive means. In respect of the restric-
tions on an assembly or a parade, there are
roughly three systems in place, i.e., the
punitive, reporting and approval systems.
Article 8-II of the Assembly and Parade
Act provides that no application for ap-
proval is required for an indoor assembly.
Although the first part of Paragraph I of
said Article provides that an application
for approval shall be submitted to the
competent authority in the case of an out-
door assembly or parade, the proviso
thereof excludes its application to the fol-
lowing: (i) (an assembly or a parade) held
in accordance with law or regulation; (ii)
academic, artistic, literary, travel, or sports
contests or other activities of similar na-
ture; and (iii) religious, folk, wedding,
funeral, festive, or celebratory activities.
Apparently, the system of approval is the
one adopted by the Assembly and Parade
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Act. In deciding whether the relevant pro-
visions regarding prior administrative
control are in line with the principle of
proportionality set forth in Article 23 of
the Constitution, the provisions of law
relevant and necessary to a specific case
must be examined one by one. It ought
not to be reasoned that the system will be
unconstitutional unless either the punitive
system or reporting system is adopted, or
that the system will be in violation of the
freedom of assembly as a fundamental
human right if the system of approval is
used. Having so framed its argument, the
purport of the petition at issue is consid-
ered groundless. In conducting a prior
review of an application for an assembly
or a parade, if the focus is on such formal
requirements as time, place and methods,
which are clearly prescribed by law, but
not on the purposes or contents of the as-
sembly or parade, there should be no in-
fringement upon the freedom of expres-
sion. In order to maintain important public
interests such as traffic safety or social
peace, the competent authority may also
take necessary precautions in advance and

respond properly.
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Article 11 of the Assembly and Pa-
rade Act provides that an application for
an outdoor assembly or parade shall be
approved unless any of the situations de-
scribed in said Article exists. Hence, ex-
cepting any of the various situations de-
scribed in said article, the competent au-
thority is not allowed to deny any applica-
tion for an assembly or a parade. As such,
it is a system of guided approval. The
constitutionality of the various situations
enumerated in Article 11 of the Assembly
and Parade Act will be explained as fol-

lows:

Subparagraph I: “Any violation of
Atrticles 4, 6 or 10.” Article 4 thereof pro-
vides, “There shall be no advocacy of
communism or secession of territory dur-
ing an assembly or a parade.” “Advocacy
of communism or secession of territory”
is a political position. By making it a re-
quirement for approval or denial of an
assembly or parade, the competent author-
ity is empowered to review the speech
itself, thus abridging the freedom of ex-
pression as a fundamental right. Despite

the provision of Article 5-V of the
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Amendments to the Constitution, which
reads, “A political party shall be consid-
ered unconstitutional if its goals or active
ties endanger the existence of the Repub-
lic of China or the nation's constitutional
order of freedom and democracy,” the
organization of a political party is pro-
tected under the freedom of association.
Besides, the organization of a political
party does not require prior approval, and
cannot be prohibited unless and until, sub-
sequent to the establishment of the party,
its goals or activities endanger the exis-
tence of the Republic of China or the na-
tion's constitutional order of freedom and
democracy, and a judgment is rendered by
the Constitutional Court ordering its dis-
solution. There is no point in any existing
law that forbids organizing a political
party in advance. The Ministry of the Inte-
rior’s contention that Article 4 of the As-
sembly and Parade Act echoes the afore-
said provisions of Article 5 of the
Amendments to the Constitution is simply
not well reasoned. By making violation of
Article 4 of the Assembly and Parade Act
a requirement for denial of an assembly or

a parade, the competent authority is em-
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powered to conduct a substantive review
of the contents of the speech prior to the
assembly or parade. In that regard, if an
applicant does not specify in the applica-
tion the purposes of an assembly or a pa-
rade in accordance with Article 9-I (ii) of
the Assembly and Parade Act, then the
competent authority will not be able to
review such purposes. If such advocacy is
later found during a previously approved
outdoor assembly or parade, the permis-
sion may certainly be withdrawn in accor-
dance with Article 15-1 of said Act to
achieve the objective of prohibiting the
assembly or parade based on the facts and
circumstances and as dictated by the ur-
gency and necessity of maintaining social
order, public interests or the safety of the
assembly or parade. If, at the beginning of
the application for an assembly or parade,
the mere existence of such advocacy does
not pose any clear and present danger to
social order or public interests, but the
application is nonetheless denied or an
approval thereof is withdrawn, it is tanta-
mount to prohibiting the assembly or pa-
rade merely for its advocacy of commu-

nism or secession of territory. As such, it
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not only interferes with the participants’ — =ZA&ME R BZEH o
freedom to express their political opin-
ions, but also goes beyond the necessity as
set forth in Article 23 of the Constitution.
Furthermore, Article 6 of the Assembly
and Parade Act provides for a restricted
area for an assembly or a parade, which
include the following: (i) Office of the
President, Executive Yuan, Judicial Yuan,
Examination Yuan, and various levels of
courts; (ii) international airports and sea-
ports; and (iii) important military facili-
ties. The scope thereof includes the areas
adjacent to the respective areas, which
should be demarcated by the Ministry of
the Interior and the Ministry of National
Defense, as authorized by Paragraph II of
said Article. Upon approval by the compe-
tent authority, an assembly or a parade
may still be held in the aforesaid areas.
The demarcation of the restricted areas is
intended to preserve the functions of the
head of state, constitutional organs and
adjudicative body, unhindered flow of
traffic and communications, and security
of important military facilities. Therefore,
no assembly or parade shall be held in

said areas except as otherwise approved
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by the competent authority, which is nec-
essary to maintain social order or to ad-
vance public interests. As the provisions
of said Article are quite clear as to the re-
stricted areas and adjacent areas, there is
no breach of the principle of clarity and
definiteness of law, and thus no violation
of the Constitution. Article 10 of the As-
sembly and Parade Act provides for the
negative qualifications for the person in
charge of the assembly or parade that re-
quires approval, as well as his or her agent
or picket. Such qualifications are as fol-
lows: (i) any person under the age of
twenty; (ii) any person who is not an
R.O.C. citizen; (iii) any person who has
been conclusively sentenced to imprison-
ment for a definite term, with such im-
prisonment not yet having been com-
pleted, except one who is on probation;
(iv) any person who is subject to rehabili-
tative or reformative measures that have
not been completed; or (v) any person
who is subject to interdiction, which has
not been revoked. The foregoing provi-
sions, which limit the responsible person,
his or her agent or picket to one who is an

R.O.C. citizen, with full and complete



legal capacity, and, if conclusively sen-
tenced to a fixed-term imprisonment or
subject to rehabilitative or reformative
measures, has fully served such term or
punishment or is on probation, are meant
to restrain such person from playing a
leading role in the formation of the public
will. As such, it is in the legislature’s
power and authority to do so, which does
not contradict Article 23 of the Constitu-

tion.

Subparagraph II: “There are facts
showing the likelihood that national secu-
rity, social order or public welfare will be
jeopardized.” An assembly or a parade is a
group activity engaged in by numerous
persons to achieve a particular common
goal, which, in a democratic society, is a
means through which the people express
their opinions in respect of the administra-
tive measures of the government so as to
form the public will. In order to ensure
social order and safety, the constitution-
ally protected assemblies and parades
must be conducted in a peaceful manner.
Furthermore, the law shall not impose any

restrictions thereupon unless an assembly
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or a parade is in violation of the law, pro-
vided that such law shall still be clear and
definite in formulating its restrictive con-
ditions. The phrase “national security, so-
cial order or public welfare will be jeop-
ardized” as contained in said subpara-
graph is a generalized provision lacking
specificity and definiteness, which em-
powers the competent police agency to
pass judgment on the existence or non-
existence of said facts within a short pe-
riod. As such, it is likely to infringe upon
the aforesaid legally recognized and pro-
tected interest. Since an outdoor assembly
or parade inevitably will affect the free-
dom of other people, social order or pub-
lic interests, it is more likely than not that
the people’s freedom of assembly will be
interfered with and thus such provision is
not in line with the legislative intent of
Article 11 of the Assembly and Parade Act
in limiting the competent authority’s
power of discretion, if the mere basis on
which the competent authority, after con-
ducting a substantive review of the facts
short of a clear and present danger, may
either approve or deny an application is

the possibility of future occurrence.
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Therefore, the requirements subject to
prior censorship as listed in said subpara-
graph have infringed upon the constitu-
tional right and freedom to assemble. As
for an assembly or a parade subject to ap-
proval, if no approval is obtained or if,
subsequent to approval, there are any facts
showing a clear and present danger, the
competent authority, as dictated by the
urgency and necessity of maintaining the
safety of the assembly or parade, may take
appropriate action in accordance with Ar-
ticles 25-1 (i) and 15-I of the Assembly
and Parade Act, respectively. Additionally,
in the event that an application for an as-
sembly or a parade is submitted despite a
factual showing of clear and present dan-
ger, which will intensify the danger, the
approval may be denied as a matter of

course.

Subparagraph III: “There is likeli-
hood that public safety or freedom will be
jeopardized, or there will be serious dam-
age to property.” The provision of said
subparagraph is inconsistent with the con-
stitutional intent partly due to the reasons

described in the preceding paragraph. Ad-
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ditionally, in respect of the “likelihood
that public safety or freedom will be jeop-
ardized, or there will be serious damage to
property,” is it appropriate to deny other
participants the right to hold an assembly
or a parade if merely a couple of partici-
pants have acted to that effect? Besides,
even though there is the abovementioned
“likelihood”, it has not gone so far as to
give rise to criminal liability. In case any
behavior breaches peace or order, resort to
the penal provisions of the Social Order
Maintenance Act should suffice. If an as-
sembly or a parade is prohibited simply
due to such situation, the principle of pro-
portionality will be violated. Since the
criteria for determining “likelihood” is
neither specific nor clear, a substantive
review thereof conducted by the compe-
tent authority prior to the assembly or pa-
rade will be in violation of the constitu-
tional intent to protect such right. As with
the preceding subparagraph, if any major
event occurs subsequent to the approval of
an outdoor assembly or parade, the com-
petent authority, as dictated by the ur-
gency and necessity of maintaining the

safety of the assembly or parade, may still

HETAG S H8 - A RHHERA
FRIBEZE 0 Bk R 2R E
AL S H I E R RTS8
HALG AU E LR TERT - 4
HILER > BRI A R® ~ #AT > i
RHIR R - B3R T2, RRZARE
o > LR ABE A 0 Al RIFES -
BATART »  EFTHRMALLEETE 2
Eh REFEBZEE LREF -
FINER  BITAF TG > LEAE
KEH BRI AR E IR
AXRELE AR ER T REF —
AR BRG] 0 AT RATHLE] o

’



act in accordance with the first part of Ar-

ticle 15-1 of said Act.

Subparagraph IV: “The same time,
place, and route have been applied for by
another and been approved.” If the same
time, place, and route have been applied
for by another and been approved, any
additional assembly or parade, if ap-
proved, will give rise to confusion over
the objectives of the assemblies or pa-
rades. And if the assemblies or parades are
held in different ways, the possibility of
breaching the social order will be even
higher. If any people oppose the assembly
or parade, the chance of crowd-agitating
conflicts will increase proportionally. Ac-
cording to Article 26 of the Assembly and
Parade Act, if the competent authority
denies an application in accordance with
said provision, it shall still do so in an
equitable manner within the necessary
scope of achieving the objectives after
taking into consideration the balance and
preservation of the people’s right to as-
semble and parade and other legally rec-
ognized and protected interests. Thus, the

provision of said subparagraph is consis-
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tent with the constitutional intent.

Subparagraph V: “An application is
submitted by a group that is not estab-
lished according to the law, or permission
for its establishment has been withdrawn,
or it has been ordered to dissolve.” The
provision of said subparagraph limits an
applicant for an assembly or a parade to a
natural or juristic person, or any other
group duly established pursuant to law
due to the provisions of Article 7-1 of the
Assembly and Parade Act, which pro-
vides, “There shall be a person in charge
of an assembly or parade,” and Article 7-
II thereof, which further provides, “In re-
spect of an assembly or a parade held by a
group duly established according to the
law, the responsible person thereof shall
be the representative of the group or any-
one designated by him or her.” A com-
plete background check may be conducted
on the representative of a group duly es-
tablished according to the law, and an ob-
jective basis also exists, on which the
identity of the responsible person will be
determined. As such, it falls within the

scope of legislative discretion and, there-
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fore, is not in violation of the constitu-

tional intent.

Subparagraph VI: “The application
does not conform to the provisions of Ar-
ticle 9.” Article 9-1 of the Assembly and
Parade Act provides that the person in
charge of an outdoor assembly or parade
shall fill out an application form, which
shall be submitted to the competent au-
thority for approval six days prior to the
assembly or parade, specifying the follow-
ing: (i) the personal information of the
responsible person or his or her agent or
picket, such as his or her name, residence,

tc.; (ii) the purpose, methods, and the
beginning and ending time of the assem-
bly or parade; (iii) the place of the assem-
bly or the route of the parade and the
roundup and breakup points; (iv) the ex-
pected number of participants; and (v) the
total number of vehicles and each vehi-
cle’s license number and/or types and
numbers of articles. However, an applica-
tion may be submitted two days prior to
an assembly or a parade where there is
any justifiable reason because of any natu-

ral disaster or any other unforeseeable
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major accident. Paragraph II of said arti-
cle further provides that an agent shall
present a letter of consent on behalf of his
or her agency, that a document showing
consent from the owner or manager of the
place of the assembly shall be made avail-
able, and that a detailed route map shall
be made available in the case of a parade.
An outdoor assembly or parade will inevi-
tably affect the freedoms of other people,
social order or public interests. In order to
prevent the infringement upon public in-
terests and thus any influence on or
breach of public peace and safety, traffic
order, quality of residence, or environ-
mental sanitation, the responsible person
is directed to file an application with the
competent authority for approval six days
prior to the assembly or parade, specify-
ing the person in charge of the assembly
or parade, the purpose, methods, and the
beginning and ending time of the assem-
bly or parade, the place of the assembly,
the route of the parade and the roundup
and breakup points, the expected number
of participants, the total number of vehi-
cles and each vehicle’s license number,

and/or the number and types of articles,
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etc., so that an applicant may have enough
time to prepare and the competent author-
ity will be ready for the situation and take
timely precautions by making adequate
traffic control plans, thus avoiding traffic
standstills or chaos that will result in ex-
cessive interference with the rights and
interests of other road users. Therefore, in
that respect, the provision of this subpara-
graph does not go beyond the extent of
necessity as provided in Article 23 of the
Constitution. Nonetheless, the proviso of
Article 9-1 of the said Act reads, “An ap-
plication may be submitted two days
(prior to an assembly or a parade) where
there is any justifiable reason because of
any natural disaster or any other unfore-
seeable major accident.” Since it is ex-
actly because of a natural disaster or other
unforeseeable major accident that an as-
sembly or a parade will be held, how can
one be expected to have time enough to
submit an application two days earlier
since the decision to hold an incidental
assembly or parade is triggered by the
instantaneous response of the crowd to an
unforeseeable major accident, it is not

likely that any responsible person will

J. Y. Interpretation No.445 479



480 J.Y. Interpretation No.445

submit the application two days earlier,
nor is it likely that an assembly or a pa-
rade will be held two days after the occur-
rence of the major accident. As such, the
system of approval simply should not ap-
ply in the case of an incidental assembly
or parade. Article 14 of the Constitution
guarantees the people’s freedom of as-
sembly, which does not prohibit an inci-
dental assembly or parade. In view of the
requirements listed in Article 9-1 of the
Assembly and Parade Act, any and all
applications for assemblies or parades not
filed within the statutorily prescribed pe-
riod due to the suddenness of the events
will be denied for violation of the provi-
sions of said Article 9. Restraining the
people’s constitutionally guaranteed fun-
damental right to assemble and parade in
accordance with said provisions is not
consistent with the Constitution and thus
requires prompt and speedy review and

revision.

Article 29 of the Assembly and Pa-
rade Act provides, “Where an assembly or
a parade is not dispersed after an order to

disperse by the competent authority is
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given, and is still in progress in disobedi-
ence of an order to stop, the chief violator
shall be subject to imprisonment for a
term of not more than two years or for
detention.” In respect of an assembly or a
parade, if any of the situations described
in Article 25-I of said Act exist, the com-
petent authority may warn, restrain, or
issue an order to disperse. The said situa-
tions are as follows: (i) In the case of an
assembly or a parade requiring approval,
it is held without approval, or with ap-
proval having been withdrawn; (ii) There
is any violation of the conditions or re-
strictive items for approval in the case of
an approved assembly or parade; (iii) Tak-
ing advantage of the right to hold any of
the types of assemblies or parades de-
scribed in Article 8-I thereof, there is any
violation of laws and/or regulations; and
(iv) There is any other behavior in viola-
tion of laws and/or regulations. Article 11
of said Act provides that, unless any of
the situations listed in the same article
exist, the application for an outdoor as-
sembly or parade shall be approved. To
the extent that those items in regard to

time, place, and manner are irrelevant to
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the purposes or contents of the assembly
or parade, the constitutional intent of pro-
tecting the freedom of assembly is not
violated. And if any of the situations enu-
merated in Article 25 of said Act exist in
respect of an assembly or a parade, the
competent authority, in warning, restrain-
ing, or issuing an order to disperse, does
not violate Article 23 of the Constitution,
either. If an assembly or parade is not dis-
persed in compliance with the competent
authority’s order to disperse, the person in
charge of the assembly or parade, or his or
her agent or host shall be subject to an
administrative fine of not less than
NT$30,000 but not more than
NT$150,000 in accordance with Article
28 of said Act. The foregoing is a penalty
for offense against the order of admini-
stration, which is imposed on the person
in charge of an assembly or a parade, or
his or her agent or host for disobeying the
competent authority’s order to disperse.
By cross-referencing, no criminal penalty
will be inflicted upon the chief violator in
accordance with Article 29 thereof unless
and until “(an assembly or a parade) is not

dispersed after an order to disperse by the
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competent authority is given, and is still in
progress in disobedience of an order to
stop.” Therefore, the latter is an act subse-
quent to the former, and different persons
may be subject to punishment for the re-
spective acts. In respect of the latter act,
the reason to subject the chief violator to a
punishment of imprisonment for a term of
not more than two years or for detention is
to punish his or her repeated refusal to
obey the disbursal and restraining order. If
the competent authority does not enforce
it, not only will it pose unforeseeable dan-
ger to other people or public order, but the
competent authority will not be in a posi-
tion to take necessary action pursuant to
the applicable provisions of the Code of
Criminal Procedure. The requisite ele-
ments for breach of peace and order as
provided in Article 64-1 of the Social Or-
der Maintenance Act are to “assemble a
crowd haphazardly at a park, station, sea-
port, airport or any other public place with
the intent to cause trouble, which is likely
to interfere with the public order, and to
not disperse after an order to disperse is
given by the public functionary in

charge.” And, as to the offense of a fla-
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grant assembly of a crowd without regard
to an order to disperse provided by Article
149 of the Criminal Code, the criminal
penalty will be inflicted upon a person
who “flagrantly assembles a crowd with
the intent to engage in violence or coer-
cion, and does not disperse it after three or
more orders to disperse are given by the
public functionary in charge.” The afore-
said provisions and Article 29 of the As-
sembly and Parade Act vary in their levels
of severity as far as both subjective and
objective elements are concerned, and
thus there is no violation of the principle
of necessity as provided in Article 23 of
the Constitution. Additionally, the issues
as to how the competent authority orders
the dispersal of an assembly or parade,
and in what manner it stops the assembly
or parade from continuing, touch upon the
appropriateness of the orders at issue and
thus are questions of the facts. A criminal
court, in weighing the offense and impos-
ing a penalty, should make a precise de-
termination as to whether the requisite
elements of the criminal act are met.
Needless to say, attention should also be

paid to the existence of intent, especially,



as a requisite element for the punishment

of the act at issue.

Justice Hsiang-Fei Tung filed dissenting
opinion in part.

Justice Chi-Nan Chen filed dissenting
opinion in part.

Justice Young-Mou Lin filed dissenting

opinion in part.
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