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J. Y. Interpretation No.441 ( November 28, 1997 ) *

ISSUE: Where the Rules established by the Executive Yuan under the
Act of Encouragement of Investment allow income tax credit
for expenses paid by productive enterprises for research work
performed by research institutions, is the Ministry of Finance
directive contradictory to such Rules and as a result unconsti-
tutional in requiring that such research institutions be limited
to those controlled by government-approved foundations?

RELEVANT LAWS:

Article 19 of the Constitution ( &% % + /%) ; Article 34-1,
Paragraphs 1 and 2 of the Act of Encouragement of Investment

(R ESPE =tz —% —28 ~ % =78 ) ; Act for
Upgrading Industries (1% i & ¥+ 484547 ) ; Article 2, Sub-
paragraphs 1, 8 and 10 of the Regulation Governing the Reduc-
tion of Expenditure of the Productive Industry Outlays for Re-
search and Development as Investment ( 4 & FE ¥ 57 £ R
R R B E AR E S ARE R BAKR B
Tai-Tsai-Shui No. 7549464 Directive of Ministry of Finance
dated August 16, 1986 (8t t+ZFN\NH +x 8 & 8H
FHEAWAW WIS ) ; Regulation Governing the Re-
duction of Expenditures for Corporate Research and Develop-

ment, Talent Training and Establishing International Brand as

* Translated by Raymond T. Chu.
** Contents within frame, not part of the original text, are added for reference purpose only.
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X

HOLDING: To encourage pro-
ductive enterprises to engage in research
and development, upgrade their techno-
logical standards and increase their pro-
ductivity, the Executive Yuan established
on September 18, 1985, the Regulation
Governing the Reduction of Expenditure
of the Productive Industry Outlays for
Research and Development as Investment
under authorization of Article 34-1 of the
Act of Encouragement of Investment.
Under Article 2, Paragraph 8, of the
Regulation, "research and development
expenses" are defined as the expenses
paid by a productive enterprise for the
purpose of research leading to the creation
or design of any new product under a con-

contract with a university, college, or re-
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search institution for doing such research
work, and may be credited against the
business income tax payable for that tax-
able year. Although the Ministry of Fi-
nance Directive Tai-Tsai-Shui No.
7549464 issued on August 16, 1986, is, in
our opinion, far from being sufficiently
comprehensive in defining "research insti-
tution" to include those research institu-
tions under the control of foundations ap-
proved by and registered with the gov-
ernment, meaning private corporate bod-
ies only, Article 2 of said Regulation,
which includes altogether 10 paragraphs
enumerating circumstances in which in-
come tax may be credited, makes it possi-
ble for productive enterprises to apply
under Paragraph 10 of said Article for
special case-by-case approval for tax re-
duction or exemption if the research work
is performed by a research institution
other than those controlled by foundations
approved by and registered with the gov-
ernment. Thus, the Directive of the Minis-
try of Finance does not affect the interest
of productive enterprises in the tax bene-
fits available and is not in conflict with

aforementioned Regulation, nor does it
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contradict Article 19 of the Constitution.
Nonetheless, the situation that the free-
dom of choice of productive enterprises to
appoint institutes to do research is thus
constrained and the likelihood of adverse
effect that may be caused by the Directive
to those institutions precluded from the
application of the law of tax credit must
be reviewed from time to time so that the

situation may be improved.

REASONING: To encourage
productive enterprises to engage in re-
search and development, upgrade their
technological standards and increase their
productivity, the Act of Encouragement of
Investment (now replaced by the Act for
Upgrading Industries upon expiration of
its period of implementation on December
31, 1990) was amended on December 31,
1984, to add Article 34-1, Paragraph 1, of
which the first sentence provides that,
“where the research and development ex-
penses paid by a productive enterprise in
the year for which income tax return is
filed exceeds the greatest amount spent
during any of the five preceding years,

anamount equal to twenty percent of the
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portion of the expenses over such greatest
amount may be credited against the busi-
ness income tax payable for that year.”
Paragraph 2 of the same Article provides
further that “the scope to which such tax
credit for research and development ex-
penses may be applied shall be established
by the Executive Yuan.” Pursuant to this
authorization, the Executive Yuan issued
on September 18, 1985, the Regulation
Governing the Reduction of Expenditure
of the Productive Industry Outlays for
Research and Development as Investment
(now replaced by the Regulation Govern-
ing the Reduction of Expenditures for
Corporate Research and Development,
Talent Training and Establishing Interna-
tional Brand as Investment formulated
under the Act for Upgrading Industries).
Under Article 2, Paragraph 8, of the
Regulation, "research and development
expenses" are defined as the expenses
spent by a productive enterprise for the
purpose of research leading to the creation
or design of any new product under a con-
tract with a university, college, or research
institution for carrying out such research

work, and may be credited against the

J. Y. Interpretation No.441 403

L RHE R RHXERE - AR
HEIRIEHE R TARPT 3R &R AP R
R R ARG RS A EE T
A o PIARAT RARAR - IRBFBLER L+
EFFANAFSBEMMR TR LEAWAW
SRR BISEBURGERER E
Z BB R AP AT S 0 ARk
FLiE AT BFA > B R - d EF
KL RIE R ~ BEAE TN
BEHAZ ~ AR ~ BT R
B o0 35 A BT 32 8 A A R
ol &Rz —% MBI RERE
F 0 AR R AR E SR e R E R PT
BFREA - BAELEFERARERES
KW HEF R L RFER R
B—HRE D BBURBERRA XM
i AP B AT RARARIA IS Z B A
BZREHEHT R T L&Ak
Jub T TAFHERBMES T HRRE 0 ¥
FRERRHERRL  AVELEFR
MR B2 A 5 0 A SRR SR
L EAHIA I RAKAE > A EIE R FAUER
MM EEEIRZIAGTFRER - 24
AFERCARZEZAGARLRA
T AEARIRFE B Z A AT AR 2 A
B A R R AR S BE o



404 J.Y. Interpretation No.441

business income tax payable for that year.
Although the Ministry of Finance Direc-
tive Tai-Tsai-Shui No. 7549464 issued on
August 16, 1986, is, in our opinion, far
from being sufficiently comprehensive in
defining “research institution” to include
those research institutions under the con-
trol of foundations approved by and regis-
tered with the government, meaning pri-
vate corporate bodies only, expenses spent
by any productive enterprise for research
in developing new products, improving
production management and technologies,
perfecting manufacturing processes, sav-
ing energy, controlling pollution and for
marketing surveys for its products are
considered research and development ex-
penses so long as the expenses are paid
for any of the purposes enumerated in one
of the subparagraphs of said Article and
may be applied for credit against the busi-
ness income tax payable for that particular
year. In case of expenses paid by a pro-
ductive enterprise for research work per-
formed by an individual working part-
time at its research and development unit,
Paragraph 1 of the same Article may be

applicable. Even if the research work is



undertaken by a research institution other
than one controlled by a foundation ap-
proved by and registered with the gov-
ernment, it is still possible for the produc-
tive enterprise to apply under Paragraph
10 of said Article for special case-by-case
approval for tax reduction or exemption if
the expenses spent are truly necessary.
Thus, the Directive of the Ministry of Fi-
nance does not affect the interest of pro-
ductive enterprises in the tax benefits
available and is not in conflict with the
aforementioned Regulation, nor does it
contradict Article 19 of the Constitution.
Nonetheless, the situation that the free-
dom of choice of productive enterprises to
appoint institutes to do research is thus
constrained and the likelihood of adverse
effect that may be caused by the Directive
to those institutions precluded from the
application of the law of tax allowance
must be reviewed from time to time so

that the situation may be improved.

Justice Jyun-Hsiung Su filed dissenting
opinion.
Justice Tieh-Cheng Liu filed dissenting

opinion.
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