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J. Y. Interpretation No.440 ( November 14, 1997 ) *

ISSUE: Does the construction by the government, without expropria-
tion or purchase, of underground public facilities beneath pre-
existing roads or land reserved for urban planning use en-
croach upon the people’s property rights guaranteed by Article
15 of the Constitution?

RELEVANT LAWS:

Article 15 of the Constitution ( &% % + £4&) ; Articles 30
and 48 of the Urban Planning Act (R ¥ 3t %% = +1% ~
% vg -+ A\4%) ; Article 15 of the Regulation Governing the
Supervision of Taipei City Roads ( & 3t 71 7 [& 18 3% & 22 3 A
%+ #14%) ; Ordinance T.86 N. No0.38181 (Executive Yuan,
October 6, 1997) (FTEEAF<EFTASBEANF<RNF
FEZA—A—EF) .
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rights of property shall be protected.
When state organizations legally exercise
their public power and incidentally cause
harm to people’s property, and this harm
goes beyond the normal degree of toler-
ance the victim as a socially responsible
person should display and becomes a spe-
cial sacrifice to him/her, the state shall
compensate him/her fairly. Those land-
right holders of preexisting roads and of
land reserved for urban planning use,
whose powers to exercise those rights
have been encroached upon by the burial
of underground facilities by competent
organizations prior to making purchase or
expropriation according to law, and to the
extent that the harm suffered has become
a special sacrifice, obviously have the
right to ask for fair compensation. Article
15 of the Regulation Governing the Su-
pervision of Taipei City Roads, promul-
gated by the Taipei City Government on
August 22, 1975, provides that “When not
interfering with the original uses of and
not causing danger to preexisting roads
and land reserved for urban planning use,
competent organizations may bury facili-

ties underground without expropriating
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for them. But harm to facilities above
ground has to be compensated.” The part
of this regulation concerning the burial of
underground facilities without expropria-
tion and compensation, being not consis-
tent with the above reasoning, shall no
longer apply. In other words, expropria-
tions and purchases of preexisting roads
and land reserved for urban planning use
should be conducted in accordance with
the requirements of J.Y. Interpretation
No.400 and Article 48 of the Urban Plan-
ning Act.

REASONING: It has been pro-
vided in Article 15 of the Constitution that
the people’s rights of property shall be
protected. When state organizations le-
gally exercise their public power and inci-
dentally cause harm to people’s property,
and this harm goes beyond the normal
degree of tolerance the victim as a so-
cially responsible person should display
and becomes a special sacrifice to
him/her, the state shall compensate
him/her fairly. J.Y. Interpretation No. 400
declared: “To be consistent with this con-

stitutional protection of property right,
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state organizations, for public necessity or
other public interests, may expropriate a
person’s property according to law, but
should give him/her fair compensation.
Where a public easement has been estab-
lished according to specific criteria on a
preexisting road, the owners of those
roads have been deprived of their freedom
to use and make profit from the land in
question, and their interest in the property
has been specifically sacrificed for the
general interest. The state has a legal obli-
gation to expropriate the land according to
law and give them compensation. If cen-
tral or local governments, due to financial
difficulties, are unable to completely ex-
propriate and pay compensation for the
land in question, concerned organizations
should set a deadline for compensation to
be paid by annual installment or by other
means.” With regard to the expropriation
or purchase of reserve land in city plan-
ning, Article 48 of the Urban Planning Act
provides that those competent organiza-
tions, which according to the Act desig-
nate reserve land for facilities by public
utilities, should expropriate or purchase

the designated privately owned land. The

J. Y. Interpretation No.440 395

AT E RGO B RIEE o HR T
ZEF W FAMERE o AREIIAIE R Z N
HZGEMRG BN FER AL

WA ZFERBRET AR RIEE -
Ak 38 BUR R~ 4R~ BREET NPT
R(—) ok s (D EEBUL - ()T E

B2 F ARG - BlEEHRES LIAEAR
AE R B 2R Pt EEFE =+

o BATE RN S E+ AN B EA+ S
NFEHEZAN—N—FHEEZ IR THE
NETGERA S BARE A 7 R E v
Ht—EHMERFTHRE > LHEMALEL
IR B AT AR F AT R 115 R 35
ﬁ%%o%%%ﬂﬁﬁ%ﬁm%ﬁ%&
KRB ECAMBEETEER  £%
M ARG ENEFZZ 0T R
F LA A e 0 JE T TAEE 0 /8
FEHREZREN  REHHELR R
Z AL B s A F L ke o HELR
W RAR T B M A AR
R OBEAT BRI A AL A
43R T~ ARAKRELARTARES
Tty 0 WRARIPR BIFE IR & R
VX RPFRT A M HEAAR
P2 AR K 0 3 R4S HLAR AT 0 WA
PR E X R G o &L BURASS
FTWFEANR —F B EAZ G T TR
EIRERA G+ AERE T TR



396 J.Y. Interpretation No.440

concerned government, village, town, or
city government should take measures of
(1) expropriation, (2) blocking of expro-
priation, or (3) redistribution of city land
to acquire the other reserve land. To pro-
tect land-right holders’ powers to use and
profit from their land as much as possible,
Article 30 of the Urban Planning Act and
Ordinance T.86 N. No.38181 (Executive
Yuan, October 6, 1997), which modifies
Appendix A of the 4th item and 11th item
of the Multiple Purpose Plans for Re-
served Public Land under Urban Plan-
ning, have allowed the land-right holders
to apply for the construction of parking
lots or marts under their land. Therefore, it
is obvious that there exist relevant laws
and ordinances conferring on competent
organizations powers to expropriate or
purchase those reserve lands in city plan-
ning. Indeed, for the necessity of improv-
ing the public interest, competent organi-
zations may legally expropriate the land
which has been designated for road use in
city planning. However, such decisions to
expropriate or purchase have to be made
after taking into account the severity of

the harm caused thereby, such as whether
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it has interfered with the original uses or
created dangers. Accordingly, prior to ex-
ercising their powers to expropriate or
purchase, competent organizations may
legally use those preexisting roads or re-
serve lands in city planning to bury un-
derground facilities for electricity distribu-
tion, water supply or sewage systems.
However, under the principle of propor-
tionality (Verhdltnismdfigkeitsprinzip),
this can only be done in the least harmful
places and with the least harmful meth-
ods. Furthermore, the land-right holders in
question have to be reasonably compen-
sated as a means to protect their benefits
from property. Article 15 of the Regula-
tion Governing the Supervision of Taipei
City Roads, promulgated by the Taipei
City Government on August 22, 1975,
provides that “When not interfering with
the original uses of and not causing dan-
ger to preexisting roads and land reserved
for urban planning use, competent organi-
zations may bury facilities under those
lands without expropriating them. But
harm to facilities above ground has to be
compensated.” The part of this regulation

concerning the burial of underground fa-
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cilities without expropriation and com-
pensation, being not consistent with the
above reasoning, shall no longer apply. In
other words, expropriations and purchases
of preexisting roads and land reserved for
urban planning use should be conducted
in accordance with the requirements of
J.Y. Interpretation No.400 and Article 48
of the Urban Planning Act.



