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J. Y. Interpretation No.436 ( October 3, 1997 ) *

ISSUE: Articles 11, 133, Paragraphs 1 and 3, and 158 of the Military
Justice Act preclude a defendant convicted under military law
from appealing to a civil court. Does the said provision violate
Articles 8, 16, 77, and 80 of the Constitution, thus being null
and void?

RELEVANT LAWS:

Articles 8, Paragraph 1, and 9, 16, 23, 77, 80 of the Constitu-
tion (EXFEANMGEE—FA - FRGE - F+NMF - F=F=
&~ B+~ FA+45) ; Articles 11, 133, Paragraphs
1 and 3, and 158 of the Military Justice Act ( EEZ 3% % +
— &~ F Bt A FZEAARFE-BE A

%) .
KEYWORDS:
military trial ( £ % ¥]) , in-active-service soldiers ( 38,4%
HOLDING: Ii states in Article 8, BEEX : BxPA G AR

Paragraph 1, of the Constitution that & > ARZF B A &y & TIRMEE > JEdik
physical freedom shall be guaranteed to  FEiREFZARZFFFEMRT - EFF T
the people and that no person shall be  &EHTARK FAZIH UL FEA
tried or punished otherwise than by a  T&ARK @ BJEF < LEBR T AR -

* Translated by Chi-chang Yu.
** Contents within frame, not part of the original text, are added for reference purpose only..




court of law in accordance with the pro-
cedure prescribed by law. It also provides
in Article 16 of the Constitution that the
people shall have the right of instituting
legal proceedings. Active-duty soldiers
are also “the people” and thus deserve the
abovementioned protection. In addition, it
stipulates in Article 9 of the Constitution:
“except for those who are in active mili-
tary service, no person shall be subject to
trial by a military tribunal.” Given that
active-duty soldiers have the special obli-
gation of protecting the country, a military
tribunal is established for the crimes
committed by said soldiers for the purpose
of national security and military need. It
shall not be interpreted such that military
tribunals have the exclusive jurisdiction
upon the crimes committed by active-duty
soldiers. There is no stipulation in the
Constitution concerning military trial;
nevertheless, such system may be estab-
lished under the law. The initiation and
operation of the military trial, which is
within the power of punishment of the
nation, shall meet the minimum require-
ment of the due process of law, which re-

quirement includes an independent and
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just tribunal and procedure and the com-
pliance with constitutional principles as
stated in Articles 77 and 80 of the Consti-
tution. The laws governing the procedure
of a military trial which limit the rights of
active-duty soldiers shall be in compli-
ance with the principle of proportionality
(VerhéltnisméBigkeitsprinzip) as stated in
Article 23 of the Constitution. In light of
the spirit of protecting physical freedom
and the right of instituting legal proceed-
ings and the provision of Article 77, the
defendant receiving the sentence of im-
prisonment in a final and conclusive
judgment made by the military tribunal in
peacetime shall be permitted to appeal
directly to a normal court on the ground
that the judgment received is in violation
of the law. Articles 11, 133, Paragraphs 1
and 3, and 158 of the Military Justice Act
and the rest of the Act which state that the
defendant is not permitted to appeal to the
normal court on the ground that the judg-
ment received from the military tribunal is
in violation of the law are unconstitutional
and shall be invalidated two years after
the announcement of this Interpretation, at

the latest. The relevant authority shall,
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within the two-year period, revise relevant
laws based on this principle, adjust the
relevant appeal system, improve the sepa-
ration of prosecution and trial in the mili-
tary trial system and improve the criteria
to appoint army officers to participate in
military tribunals and the status protection
of military judges to meet the principle of
independent trial.

REASONING: Physical free-
dom is a basic human right under the
Constitution and deserves the most thor-
ough protection. Interpretation of the
Constitution and establishment of the law
shall both be in compliance with this prin-
ciple. It states in Article 8, Paragraph 1, of
the Constitution that physical freedom
shall be guaranteed to the people and that
no person shall be tried or punished oth-
erwise than by a court of law in accor-
dance with the procedure prescribed by
law. It also provides in Article 16 of the
Constitution that the people shall have the
right of instituting legal proceedings. Ac-
tive-duty soldiers are also “the people”
and thus deserve the abovementioned pro-

tection. In addition, it stipulates in Article
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9 of the Constitution: “except for those
who are in active military service, no per-
son shall be subject to trial by a military
tribunal.” Given that active-duty soldiers
have the special obligation of protecting
the country, a military tribunal is estab-
lished for the crimes committed by said
soldiers for the purpose of national secu-
rity and military need. It shall not be in-
terpreted such that military tribunals have
the exclusive jurisdiction upon the crimes
committed by active-duty soldiers. There
is no stipulation in the Constitution con-
cerning military tribunals; nevertheless,
such system may be established in the
law. The initiation and operation of the
military tribunal, which is within the
power of punishment of the nation, shall
meet the minimum requirement of the due
process of law, which requirement in-
cludes an independent and just tribunal
and procedure and the compliance of the
constitutional principle as stated in Article
77, “the Judicial Yuan is the highest judi-
cial body of the nation,” and Article 80,
“judges shall, in accordance with the law,
hold trials independently, free from any

interference” of the Constitution. The
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laws governing the procedures of military
tribunals which limit the rights of military
servicemen shall be in compliance with
the principle of proportionality (Verhélt-
nisméBigkeitsprinzip) as stated in Article

23 of the Constitution.

In light of the spirit of protecting
physical freedom and the right of institut-
ing legal proceedings and the provision of
Article 77, the military tribunal system
shall be regulated differently in wartime
and in peacetime. The defendant receiving
the sentence of imprisonment in a final
and conclusive judgment made by a mili-
tary tribunal in peacetime shall be permit-
ted to appeal directly to a normal court on
the ground that the judgment received is
in violation of the law. Article 11 of the
Military Justice Act states that the Minis-
try of National Defense is the highest
military tribunal body that empowers the
military department to control military
trials fully, which has the nature of exer-
cising judicial power, and thus is in viola-
tion of the principle of separation of pow-
ers. Article 133, Paragraphs 1 and 3, of
the Military Justice Act provides that sen-
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ior officers of the military tribunal shall
have the right to approve and review the
judgment. In addition, Article 158 of the
Military Justice Act stipulates that a mili-
tary tribunal shall be formed upon the ap-
proval of the commander that empowers
the administrative power to intervene in
the judicial power. Articles 11, 133, Para-
graphs 1 and 3, and 158 of the Military
Justice Act and the rest of the Act where
the dependent is not permitted to appeal to
the normal court on the ground that the
judgment received from the military tri-
bunal is in violation of the law are uncon-
stitutional and shall be invalidated two
years after the announcement of this In-
terpretation, at the latest. The relevant
authority shall, within the two-year pe-
riod, revise the relevant laws based on this
principle, adjust the relevant system, im-
prove the separation of prosecution and
trial in the military trial system, and im-
prove the criteria to appoint army officers
to participate in military tribunals and the
status protection of military judges to

meet the principle of independent trial.
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Justice Chi-Nan Chen filed concurring
opinion.

Justice Hsiang-Fei Tung filed concurring
opinion.

Justice Tze-Chien Wang filed concurring
opinion.

Justice Sen-Yen Sun filed dissenting opin-
ion in part.

Justice Young-Mou Lin filed dissenting

opinion in part.
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