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J. Y. Interpretation No.420 (January 17, 1997 ) *

ISSUE: Does the resolution of the en banc Conference of the Adminis-
trative Court stating that an enterprise with no investment in
buying and selling securities specified in its business registra-
tion but engaging in such activities with returns far outweigh-
ing regular business income shall be subjected to business in-
come tax violate the principle of taxation by law as provided in
Article 19 of the Constitution?

RELEVANT LAWS:

Article 19 of the Constitution ( &% % + /U5 ) ; Article 27 of
the Act of Encouragement of Investment ( 4% 3% F4&140] 5 —
+ 14 ) ; Article 12 and Article 15, Paragraph 1, of the Com-
pany Act (8% %+ =4k~ H+RMEH ) ; Article 32
of the Enforcement Rules of the Act of Encouragement of In-
vestment (4 Bh3% F ARG #64T 40 B 5 =+ =A%) .

KEYWORDS:
taxation (#8#% ) , securities exchange tax (HEA X HM) ,
securities exchange income tax (343 5 PTIFM ) , tax re-
duction or exemption (J&# K %4 ) , principle of tax per
legislation ( FAARE4E £ & ) **

HOLDING: In relation to laws BEX : SAAREAZ
involving taxation, they should be con- o LARBERANMBIEE T R

* Translated by BAKER & McKENZIE.
** Contents within frame, not part of the original text, are added for reference purpose only.
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strued in accordance with the principle of
taxation by law and the respective pur-
poses of the laws, balancing therewith the
economic purposes and the principle of
equality in substantive taxation. The en
banc Conference of the Administrative
Court dated October 14, 1992, resolved
that: “ ‘those not in the profession of buy-
ing or selling of securities,” as referred to
in Article 27 of the Act of Encouragement
of Investment, should be factually deter-
mined according to the real operating
situation of the enterprise for profit.
Where the business scope indicated in the
company registration or business registra-
tion does not include investment or its
registered investment scope does not in-
clude buying or selling of securities, but it
is in reality engaged in large volumes of
buying or selling of securities, with its
non-business income far outweighing its
business income, then there is sufficient
evidence to establish that its main busi-
ness is in the buying or selling of securi-
ties, in which case, it cannot be viewed as
one whose profession is not in the buying

2

or selling of securities,” and it does not

fall within the parameters in which pay-
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ment of securities income tax is sus-
pended. The foregoing is consistent with
the principle set out in the beginning, is
not incongruous with Article 27 of the Act
of Encouragement of Investment, and
does not contravene the principle of taxa-
tion by law provided for in Article 19 of
the Constitution.

REASONING: The Act of En-
couragement of Investment (which be-
came ineffective on December 31, 1990,
upon expiration of the implementation
period) was formulated with the aims of
encouraging investment and accelerating
economic development. The main means
of encouragement is through the benefit of
tax deduction. The Act stipulates various
conditions on which a benefit may be en-
joyed, to prevent illegitimate receipt of the
benefit of tax deduction by means of tax
evasion activities, with a view to benefit
fairly every manufacturing enterprise and

enterprise for profit.

A company is a kind of enterprise for
profit. To ensure its legal and normal op-

erations, Article 12 and Article 15, Para-
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graph 1, of the Company Act stipulate:
“where a duly established and registered
company has not registered some item
required to be registered, or has not regis-
tered an amendment to some registered
item, the company may not cite that item
to defend against third parties,” and “a
company may not operate in business ac-
tivities beyond its registered business
scope.” Where a company operates in cer-
tain business activities beyond its regis-
tered business scope, therefore falling
short of the registration requirement of
Article 12 of the Company Act and violat-
ing the restrictions of Article 15, Para-
graph 1 of the same Act, then, despite the
fact that the required items or changes
have not been properly registered and are
therefore ineffective against third parties
and that the responsible person of the
company is civilly or criminally liable, the
fact of the company’s operation in those

businesses is not affected.

Article 27 of the Act of Encourage-
ment of Investment amended and promul-
gated on January 26, 1987, stipulates that:

“to facilitate the development of the capi-
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tal market, the Executive Yuan may, upon
consideration of the needs of economic
development and capital formation and
the situation of the securities market, de-
cide to suspend taxation of part or all of
the securities transaction tax, and to sus-
pend taxation of part or all of the capital
gain tax for securities from those whose
profession is not in the buying or selling
of securities.” Pursuant to this stipulation,
the Executive Yuan approved on Decem-
ber 1, 1987, Tai (76) Tsai No. 27947, un-
der which the taxation of capital gain tax
for securities of those whose profession is
not in the buying or selling of securities is
suspended from January 1, 1988, to De-
cember 31 of the same year. In relation to
laws involving taxation, they should be
construed in accordance with the principle
of taxation by law and the respective pur-
poses of the laws, balancing therewith the
economic purposes and the principle of
substantive fairness of taxation. On the
basis of the principle of fair taxation, the
reference to “those whose profession is
not in the buying or selling of securities”
in Article 27 of the Act of Encouragement

of Investment should be determined in the
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light of the real operating situation of the
enterprise for profit. Where a company’s
registered business scope indicated in its
company registration (including business
registration) does not include investment
or its registered investment scope does not
include the buying or selling of securities,
but it is in reality engaged in large vol-
umes of buying or selling of securities,
and its income generated from the buying
or selling [of securities] is well beyond its
income generated from its registered
business activities, such that it may be
said that its main business activities are in
the buying or selling of securities, then it
may not, through tax evading activities
such as falling short of the registration
requirement of Article 12 of the Company
Act or violating the restrictions of Article
15, Paragraph 1, of the same Act, assert
that its profession is not in the buying or
selling of securities so as to enjoy the
benefits of capital gain tax for securities
exemptions. The en banc Conference of
the Administrative Court dated October
14, 1992 resolved that: “ ‘those not in the
profession of buying or selling of securi-

ties’ as referred to in Article 27 of the Act
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of Encouragement of Investment should
be determined according to the real oper-
ating situation of the enterprise for profit.
Where the business scope indicated in the
company registration or business registra-
tion does not include investment or its
registered investment scope does not in-
clude buying or selling of securities, but it
is in reality engaged in large volumes of
buying or selling of securities, with its
non-business income far outweighing its
business income, then there is sufficient
evidence to establish that its main busi-
ness is in the buying or selling of securi-
ties, in which case it cannot be viewed as
one whose profession is not in the buying
or selling of securities,” and it does not
fall within the parameters in which pay-
ment of securities income tax is sus-
pended. The foregoing is consistent with
the principle set out in the beginning, is
not incongruous with Article 27 of the Act
of Encouragement of Investment, and
does not contravene the principle of taxa-
tion by law provided for in Article 19 of
the Constitution.
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Rules of the Act of Encouragement of
Investment, which provides: “the state-
ment ‘those whose profession is in the
buying and selling of securities’ in Article
27 of this Act refers to dealers that are in
the business of buying and selling of secu-
rities and to enterprises for profit whose
profession is investment as indicated in
their company registrations or business
registrations,” following the explanations
provided above and to the extent it is in-
congruous with the statutory intention, it
is herein expounded that this [Article 32]
should not be applicable.

Justice Sen-Yen Sun filed dissenting opin-

ion.
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