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J. Y. Interpretation No.412 ( August 2, 1996 ) *

ISSUE:

Civil Positions promulgated by the Examination Yuan in con-
travention to its statutory authority, or to the constitutional

mandate of equal protection of the right to work under Article

7 of the Constitution?
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pointment of Armed Forces Military Officers and Sergeants

(EHEEETEEAATHAS M) .

KEYWORDS:
military reserve personnel (& & A ) , civil servant ( 27
g ) , public functionary ( 2% A § ) , appointment ( 4£
A ) , remuneration (&4 ) , right of work ( T4E#£ ) , equal
protection ( “F-Z44#%F% ) , military officer ( £ ) , military

noncommissioned officer ( &% ) , ranking ( B [% ) .**

*

Translated by Professor Spenser Y. Hor.
** Contents within frame, not part of the original text, are added for reference purpose only.

Is Article 10 of the Enforcement Rules of the Act Governing

the Replacement Test of the Reserve Military Personnel for




HOLDING: Atticle 6 of the Act
Governing the Replacement Test of the
Reserve Military Personnel for Civil Posi-
tions authorizes the Examination Yuan to
promulgate enforcement rules. Under this
authorization and taking into account that
the Public Functionaries Appointment Act
and the Public Functionaries Remunera-
tion Act were reestablished and enacted in
1986 and implemented on January 16,
1987, the Examination Yuan on January
11, 1988, promulgated Article 10, Para-
graph 5, of the Enforcement Rules of the
Act Governing the Replacement Test of
the Reserve Military Personnel for Civil
Positions limiting the applications of the
Act Governing the Replacement Test of
the Military Reserve Personnel for Civil
Reappointment to those who seek reap-
pointments after January 16, 1987. It
represents the efforts of the Examination
Yuan to coincide with the newly enacted
Public Functionaries Appointment Act
and the Public Functionaries Remunera-
tion Act and a set of rules promulgated
after considering the differences of vari-
ous circumstances. Therefore, it is neither

in contravention to the Act Governing the
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Replacement Test of the Reserve Military
Personnel for Civil Positions, nor to the
constitutional mandate of equal protection

of the right to work.

REASONING: The principle of
equal protection under Article 7 of the
Constitution provides de jure equality,
i.e., the legislature may, with different
legislative intents, enact different laws to
respond to various factual circumstances
pursuant to the nature of matters. The leg-
islature may also enact laws and authorize
the administrative branch to promulgate
reasonable and necessary rules applicable
under different factual circumstances. Ar-
ticle 6 of the Act Governing the Replace-
ment Test of the Reserve Military Person-
nel for Civil Positions authorizes the Ex-
amination Yuan to promulgate enforce-
ment rules. According to this authoriza-
tion, the Examination Yuan in 1980
amended and implemented Article 10,
Paragraph 1, of the Enforcement Rules of
the Act Governing the Replacement Test
of the Reserve Military Personnel for
Civil Positions regulating correspondent

rankings between military personnel and
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public functionaries to enable qualified
military personnel to be reappointed to
proper rankings as public functionaries.
The legislative intent of Article 10, Para-
graph 1, of the above-mentioned En-
forcement Rules is the same as that of
Article 2 of the Act Governing the Ap-
pointment of Armed Forces Military Offi-
cers and Sergeants, which provides a chart
of Correspondent Ranks between Officers
and Noncommissioned Officers of the
Armed Forces and Civil Servants. Article
10, Paragraph 2, of the same Enforcement
Rules stipulates that the ranking bases of
the reappointments are those provided in
the Public Functionaries Remuneration
Act or the Classified Rankings for Public
Functionaries Remuneration Act. Both
Paragraphs 1 and 2 of Article 10 of the
Enforcement Rules at issue are practically
necessary for the factual differences in
superiority and seniority of those qualified
military personnel. Thereafter on January
11, 1988, taking into account the fact that
both the Public Functionaries Appoint-
ment Act and the Public Functionaries
Remuneration Act were reestablished and

enacted in 1986 and implemented on
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January 16, 1987, the Examination Yuan
promulgated Article 10 of the Enforcement
Rules of the Act Governing the Replace-
ment Test of the Reserve Military Person-
nel for Civil Positions on January 11, 1988.
Besides the emendation to said Paragraph 2
thereof and the addition of Paragraph 5, the
aforesaid Article 10 expressly limits the
applications of the Act Governing the Re-
placement Test of the Reserve Military
Personnel for Civil Positions to those who
seek reappointments after January 16,
1987. It represents the efforts of the Ex-
amination Yuan to coincide with the newly
enacted Public Functionaries Appointment
Act and the Public Functionaries Remu-
neration Act and a set of rules promulgated
after considering differences under various
circumstances. Accordingly, it is neither in
contravention to the Act Governing the
Replacement Test of the Reserve Military
Personnel for Civil Positions, nor to the
constitutional mandate of equal protection

of the right to work.

Justice Geng Wu filed dissenting opinion
in part, in which Justice Jyun-Hsiung Su

and Justice Ho-Hsiung Wang joined.
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