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J. Y. Interpretation No.409 (July 5, 1996 ) *

ISSUE: Does Article 208 of the Land Act, which though it stipulates
the requirements and procedures for expropriation, yet fails to
be concrete and specific, conflict with the intent and purpose
of the Constitution’s protection of the people’s property rights?

RELEVANT LAWS:

Articles 15, 23, 108 and 143, Paragraph 1, of the Constitution
(EFEFHF+EMGE - F = F-BENME - F—Bw
+=4%% —28) ; Articles 208, 219, 222 - 235 of the Land Act
(2FEF_aENMG - F_a T E - F—B =+ 1%
2% A=+ AR4%) ; Article 48 of the Urban Planning Act
(#FHEEHE W+ A4L) ; Article 49 of the Enforcement
Act of the Land Act ( k3647 0% F v+ Juts) .

KEYWORDS:
public necessity (2 %% ) , public utilities (AEH] 5 ) ,
expropriation ( #4& ) , principle of proportionality ( ¥t 4]J&
ap)
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strict people’s land ownership or expro-
priate their land, even though the people’s
property rights are guaranteed by the
state. Typically, where the state invokes
public necessity, it expropriates privately
owned land and pays what it considers to
be fair compensation. The requirements
and procedures of expropriation, however,
have not been provided for in the Consti-
tution. However, Article 108, Paragraph
1, Subparagraph 14, of the Constitution
has delegated these for regulation by the
Legislature. Article 208, Subparagraph 9,
of the Land Act, and Article 48 of the Ur-
ban Planning Act are in essence general
clauses stipulating the purpose and end
use of eminent domain. This does not
mean that the state can arbitrarily expro-
priate land once the above purpose and
end use have been declared. The state
should still be restricted by the principle
of proportionality implied in the relevant
provisions of the Land Act and Article 49
of the Enforcement Act of the Land Act.
Therefore, the above Article 208, Sub-
paragraph 9, of the Land Act and Article
48 of the Urban Planning Act are not in-

consistent with the spirit of constitutional
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protection of the people’s property rights.
As the expropriation of land is by its very
nature a significant encroachment on the
people’s property rights, the requirements
of expropriation should be comprehen-
sively laid out in the relevant laws. The
language of various subparagraphs of the
above-mentioned Article 208 of the Land
Act is ambiguous, and the provisions of
the expropriation procedure are not satis-
factory. We herein recommend that the
relevant organizations should review them

and make the necessary amendments.

REASONING: Article 15 of the
Constitution provides that the property
right shall be guaranteed to the people.
However, it is obvious from Article 23
and Article 143, Paragraph 1, of the Con-
stitution that the state, for public neces-
sity, can, according to law, restrict peo-
ple’s land ownership or take their land.
Typically, where the state invokes public
necessity, it expropriates privately owned
land and pays what it considers to be fair
compensation. The requirements and pro-
cedures of expropriation have not been

provided for in the Constitution. How-
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ever, Article 108, Paragraph 1, Subpara-
graph 14, of the Constitution has dele-
gated these for regulation by the legisla-
ture (See J.Y. Interpretation No. 236).
Article 208 of the Land Act provides that:
“the state, where the following public un-
dertakings so require, may, according to
law, expropriate privately owned land to
the extent necessitated by these public
undertakings: 1) military facilities; 2)
transportation enterprises; 3) public utili-
ties; 4) water resources; 5) public health;
6) government organizations, local self-
governments and other public buildings;
7) educational, academic or charitable
organizations; 8) state-owned enterprise,
and 9) governmental projects undertaken
for the public interest. The first sentence
of Article 48 of the Urban Planning Act
provides that “relevant organizations or
undertakings should, according to law,
expropriate the land which has been des-
ignated as reserve land for public facilities
to be used by public utilities.” Both provi-
sions are in essence general clauses stipu-
lating the purpose and end use of eminent
domain. This does not mean that the state

can arbitrarily expropriate land because it
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has declared a purpose and end use cov-
ered by these two articles. The state
should still be restricted by the principle
of proportionality implied in the relevant
provisions of the Land Act and Article 49
of the Enforcement Act of the Land Act,
which provides that “To the extent consis-
tent with the aims of the expropriation, the
expropriation should be conducted in such
a way as to cause the minimum possible
damage and to avoid encroachment upon
agricultural land.” The procedure pro-
vided in Articles 222 to 235 of the Land
Act has to be followed when the state
does expropriate land. Furthermore, ac-
cording to Article 219 of the same Act,
the original owners are entitled to buy
back any land which has been expropri-
ated but has not been used by an undertak-
ing which has received approval for the
expropriation, during a specific period of
time after receiving compensation. The
aims of the above Article 208, Subpara-
graph 9, of the Land Act and the first sen-
tence of Article 48 of the Urban Planning
Act are to provide that where land is ex-
propriated, its end use should be restricted

to the necessity for constructing public
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utilities or public undertakings in the pub-
lic interest. Thus, neither provision is in-
consistent with the spirit of constitutional

protection of the people’s property rights.

As the expropriation of land is by its
very nature a significant encroachment on
people’s property rights, the requirements
and procedures of expropriation should be
comprehensively laid out in the relevant
laws. Purposes and end uses should be
specified, and standards for balancing
public interests and justifying emergency
expropriation should be provided in legis-
lation. Otherwise, the administrative or-
ganizations which manage the expropria-
tion process and the judicial organizations
which have to review the legality of any
expropriation will have no benchmark by
which to assess their deliberations. In par-
ticular, to balance public and private in-
terests and to improve the transparency of
decision-making, the opinions and com-
ments of landowners and relevant persons
should be heard before the finalization of
an expropriation plan. The language of
various subparagraphs of the above Arti-

cle 208 of the Land Act is ambiguous and

B EHHBARMAEARBERE
BE - RSO b2 BB R BOESE
ITZARR o RERERTRIE AR
BOK B R AR - BrE NS
ZAREREARBOEAMR LS 0 H g
R T AR o ARATBCE M R K
WOEAE R a) iR & kR B A PTR
¥ oo AEABNMGHEERA 0 BRI £
WA MABRFERMBAZE R A2
DA EFMAGHEF AR LA LS
REZERER - LHIEF _BEEA
&R EH R AR BOAE A2
M ER 2 > A B E AR LR
BB FESIE o HRabdg el o



the provisions of the expropriation proce-
dure are not satisfactory. We herein rec-
ommend that the relevant organizations
should review them and make the neces-

sary amendments.
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