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J. Y. Interpretation No.408 (July 5, 1996 ) *

ISSUE:

RELEVANT LAWS:

KEYWORDS:

Is the Ministry of the Interior directive constitutional in stipu-
lating that no occupant of a tilling land may acquire superficies

thereon and apply for registration of such by prescription?

Article 15 of the Constitution ( &% % + £4&) ; Article 832
of the Civil Code ( B.;: % A\ B =+ —1&) ; Article 82 of the
Land Act ( £Hu% % N\ + —4%&) ; Article 3, Subparagraph 11,
of the Agricultural Development Act
% +—2#k) ; Paragraph 3, Subparagraph 2, of the Guidelines
for the Review of Recording of Superficies Acquired by Pre-
scription ( BFZLIRIFH EHE R E BRI F =85 —2k) .

superficies (3 _EAE ) , prescription ( AFzk) **

(R FRRARH F =45

HOLDING: According to Arti-
cle 832 of the Civil Code, a superficies is
the right to use the land of another person
with the object of owning thereon a struc-
ture, other work, bamboo stand or trees.
Therefore, land with superficies must be

suitable for the construction of premises,

* Translated by BAKER & McKENZIE.
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** Contents within frame, not part of the original text, are added for reference purpose only.
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installation of other work, the planting of
bamboo or trees. The same applies where
superficies over the land is secured by
virtue of the statute of limitation and reg-
istration of the superficies being sought.
According to the first sentence of Article
82 of the Land Act, land specifically
zoned shall not be used for other pur-
poses. Land considered as tilling land un-
der Article 3, Subparagraph 11, of the Ag-
ricultural Development Act is not suitable
for registration of superficies by nature.
According to Paragraph 3, Subparagraph
2, of the Guidelines for the Review of Re-
cording of Superficies Acquired by Pre-
scription, as promulgated by the Ministry
of Interior on August 17, 1988, per Letter
No. Tai-Nei-Ti-Tze-621464, no occupant
of tilling land may apply for registration
of superficies secured by virtue of the
statute of limitation. Neither the above-
cited provision of the Agricultural Devel-
opment Act nor the Guidelines contradict
the intent of the Constitution, which is to

protect the people’s property rights.

REASONING: According to
Article 832 of the Civil Code, superficies
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is the right to use the land of another per-
son with the object of owning thereon a
structure, other work, bamboo stand or
trees. Therefore, land with superficies
must be suitable for the construction of
premises, installation of other work, or the
planting of bamboo or trees. The so-called
planting of bamboo or trees does not in-
clude the cultivation of plants on an-
other’s land for the purpose of regular
gain. (See Interpretation No. Yuan-tze
738) According to the first sentence of
Article 82 of the Land Act, land specifi-
cally zoned shall not be used for other
purposes. According to Article 3, Sub-
paragraph 11, of the Agricultural Devel-
opment Act, the term “tilling land” means
land for agriculture and animal husbandry
as zoned in accordance with the Zoning
Act; an agricultural area, rice paddy or dry
farmland in a reservation area as zoned in
accordance with the Urban Planning Act;
agricultural land zoned by the Land Act;
or rice paddy or dry farmland not ex-
pressly zoned by law but in the land regis-
ters. Since tilling land is only to be used
for farming, it is not to be used for the con-

struction of premises, installation of other
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work, or the planting of bamboo or trees.
By nature, therefore, such land does not
conform to the requirements for the estab-
lishment of superficies. Accordingly, no
application for registration of a superfici-
ary can be made by virtue of the superfi-
cies being acquired upon the expiration of
the statute of limitation. According to
Paragraph 3, Subparagraph 2, of the
Guidelines for the Review of Recording
of Superficies Acquired by Prescription,
as promulgated by the Ministry of Interior
on August 17, 1988, per Letter No. Tai-
Nei- Ti-Tze-621464, no occupant of till-
ing land may apply for registration of su-
perficies secured by virtue of the statute of
limitation. Such Guidelines do not contra-
dict the intent of the Constitution, which

is to protect the people’s property rights.

Justice Jyun-Hsiung Su filed dissenting

opinion.

o

RS

¢

Vh

RRBBERKRFTRAER K TR

o



