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J. Y. Interpretation No.406 (June 21, 1996 ) *

ISSUE:

be issued until a detailed plan has gone through legal proce-

dures contradict the property right of the people protected un-

der the Constitution?
RELEVANT LAWS:

Article 172 of the Constitution ( £% % —& L+ =1%&) ; Ar-
ticles 15 and 17 of the Urban Planning Act (#r 3t £ 7% % +

At~ BB .
KEYWORDS:

urban planning ( % 77 3t & ) , building line (Z £ 42) ,
building permit (& LB ) **

Does the additional restriction that a building permit shall not

HOLDING: The “other matters
required to be specified” as referred to in
Article 15, Paragraph 1, Subparagraph 10,
of the Urban Planning Act refer to other
matters of similar nature to those provided
under Subparagraphs 1 through 9 of said
Article and are required to be specified in
the Master Plan. There should be no fur-

ther restriction, or specification or provi-
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* Translated by Dr. C.Y. Huang of Tsar & Tsai Law Firm.
** Contents within frame, not part of the original text, are added for reference purpose only.



sion to the contrary regarding matters that
have been expressly provided by law. The
proviso of Paragraph 2 of Article 17 of
said Act provides: “Where the Master
Plan was announced more than two years
earlier and the building line or major pub-
lic facilities have been confirmed as being
completed per the Master Plan, a building
permit may be issued, per the provisions
of related building ordinances, for the
building line designated by the regulatory
building authority”. The purpose is for the
case where restrictions regarding the use
of building and alteration of terrain (first
sentence of Paragraph 2 of said Article)
are imposed upon a piece of land for ur-
ban planning, for reason that a detailed
plan has not been announced two years
following the announcement of the Master
Plan, in circumstances where the building
line may be designated, an application
may be filed, per the provisions of related
building ordinances, for the designation of
a building line for the issuance of a build-
ing permit, so as to remove the restriction
on building and to protect the constitu-
tional right of the people to have the free-

dom to use property. The interpretation
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letter issued by the Ministry of the Interior
dated February 20, 1984, Ref. No. (73)-
Tai-Ne-Ying-213392  commented in
summary that: even if two years have
elapsed since the announcement of the
Master Plan, if the “Master Plan” contains
the provision that “Application for a
building permit shall not be submitted
until a detailed plan has been drawn up,
and shall be handled per the urban land
rezoning approach as much as possible”,
the application submitted by the people
for a building permit is still subject to re-
jection. This interpretation clearly exceeds
the scope of the aforesaid Article and im-
poses an additional restriction not pro-
vided in the law. This contradicts the con-
stitutional purpose to protect the property
right of the people, and should not be ap-
plicable.

REASONING: Under Paragraph
1 of Article 15 of the Urban Planning Act,
in respect of urban planning for cities and
towns, a Master Plan should first be
drawn up. Under Subparagraph 10 of said
Article and Paragraph, “other matters re-

quired to be specified” may be specified
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in the Master Plan. However, said “other
matters required to be specified” refer to
other matters of similar nature to those
provided under Subparagraph 1 through 9,
thereof and are required to be specified in
the Master Plan. There should be no fur-
ther restriction, or specification or provi-
sion to the contrary regarding matters that
have been separately and expressly pro-
vided by law. Otherwise, it will contradict
Article 172 of the Constitution. Further,
Paragraph 1 of Article 17 of the Urban
Planning Act provides that: in respect of
the implementation schedule provided for
in Subparagraph 9 of Paragraph 1 of Arti-
cle 15, the priority should be set in accor-
dance with the development trend and
local fiscal capability concerning the
planned area. A detailed plan for the area
designated for Phase I development
should be completed within two years
after the Master Plan has been announced
for implementation, and construction of
public facilities should be completed
within five years after the announcement
of said detailed plan. Detailed plans and
construction for other areas should be

drawn up in proper sequence after Phase |
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development has gotten under way. Para-
graph 2 of said Article provides that “Ar-
eas for which a detailed plan has yet to be
announced should be subject to restric-
tions on the use of building and alteration
of terrain”. It is granted that the foregoing
aims for the successful implementation of
the urban planning project and therefore is
necessary so as to promote public inter-
ests. However, the property right of the
people protected under the Constitution
should not be infringed upon lest they
have no freedom to use the land or build-
ing, as a result of the regulatory author-
ity’s delay and failure to announce a de-
tailed plan within two years following the
implementation of the Master Plan. There-
fore, the proviso of said Paragraph pro-
vides: Where the Master Plan was an-
nounced more than two years earlier and
the building line or major public facilities
have been confirmed as being completed
per the Master Plan, a building permit
may be issued, per the provisions of re-
lated building ordinances, for the building
line designated by the regulatory building
authority. Accordingly, in respect of the
Master Plan drawn up per Paragraph 1 of
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Article 15 of said Act, the regulatory au-
thority may provide for other matters of
similar nature as compared to those pro-
vided under Subparagraph 1 through 9 of
said Article but have not been provided
under said Subparagraphs, but may not
provide in Subparagraph 10, regarding
other matters, that “a building permit
should not be issued unless and until a
detailed plan has gone through legal pro-
cedures” so as to exclude the applicability
of the provision that “Where the Master
Plan was announced more than two years
earlier and the building line or major pub-
lic facilities have been confirmed as being
completed per the Master Plan, a building
permit may be issued, per the provisions
of related building ordinances, for the
building line designated by the regulatory
building authority”. The interpretation
letter issued by the Ministry of the Interior
dated February 20, 1984, Ref. No. (73)-
Tai-Ne-Ying-213392 commented in
summary that: even if two years have
elapsed since the announcement of the
Master Plan, if the “(Master) Plan” con-
tains the provision as per the syllabus (i.e.,

in the Master Plan it is provided that:
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“Application for a building permit shall
not be submitted until a detailed plan has
been drawn up, and shall be handled per
the urban land rezoning approach as much
as possible, so as to obtain the land for
public facilities™), the application for a
building permit submitted by the people
may be rejected, and so forth. In addition,
the Urban Planning (Comprehensive Re-
view) Map for Chu-Nan Tou-Fen (Tu Niu
and Kang Chien areas) in the Pronounce-
ment issued by the government of Miao-li
Hsien, Taiwan Province, dated October
21, 1987, Ref. No. (76)-Fu-Jien-Du-
93266 specified the “incidental conditions
that: (1) a detailed plan should be sepa-
rately drawn up, and in addition to the
public facilities designated by the Master
Plan and the allocation of necessary land
for public facilities according to relevant
regulations, a building permit should not
be issued until a detailed plan has gone
through legal procedures, and (2) devel-
opment by rezoning the city land”. The
foregoing regarding the issuance of a
building permit, according to the above
explanation, apparently exceeds the pre-

scribed scope of Subparagraph 10 of



Paragraph 1 of Article 15 of the Urban
Planning Act and imposes a further re-
striction that does not exist under the pro-
viso of Paragraph 2 of Article 17 of said
Act. This contradicts the property right of
the people protected under the Constitu-
tion and thus should not be applicable.
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