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J. Y. Interpretation No.400 ( April 12, 1996 ) *

ISSUE: Does the government ruling, which orders the owners of pri-
vate preexisting roads to be burdened with public easement
without receiving compensation, constitute an infringement
upon said owners’ property rights as protected by Article 15 of
the Constitution?
RELEVANT LAWS:
Article 15 of the Constitution ( &% % + #4%& ) ; Articles 851
and 852 of the Civil Code (R xEANBE+—1 >~ FAT L
+ —=4%4) ; Articles 14, 208, and 209 of the Land Act ( £ 3%
Frwtk s BB EANME - F B R ; Article S,
Paragraph 1, Subparagraph 2, of the Constitutional Interpreta-
tion Procedure Act ( &) ikFE Kk B HEE R EF AMEF —
I8 % — 2k ) ; Directive T.67.N.No.6301 (Executive Yuan,
1978) (4TE <+ L5 E-5+ERFHES=ZO—3% ) ;
Directive T.69.N.N0.2072 (Executive Yuan, 1980) (47¥ [z
TAFERTRAAFE=OL=5&) .
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HOLDING: The purpose of Ar-
ticle 15 of the Constitution, which pro-
vides that the people’s property right shall
be protected, is to guarantee each individ-
ual the freedom to exercise his/her rights
to use, profit and dispose for the duration
of the property, and to prevent the in-
fringements from public power and other
parties to allow him/her to realize his/her
freedoms, to develop his/her personality
and to maintain his/her dignity. To be con-
sistent with this constitutional protection
of property right, state organizations, for
the necessity for public use or other public
interests, might expropriate people’s prop-
erty according to law, but should give a
fair compensation in return. In the case
where roads already exist on which public
easement has been established due to
some specific criteria, the owners of those
roads have been deprived of their freedom
to use and make profits from the lands.
Their interests on the property have been
specifically sacrificed for the general in-
terest. To act fairly, the state should ex-
propriate those lands according to law and
provide compensation. If central or local

governments, due to financial difficulties,
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can not completely expropriate those
lands and make compensation, relevant
organizations should set a deadline for
compensation on annual installment or by
other means. It is obviously contrary to
the principle of equality that the state is
not required to expropriate those lands
and make compensation on which public
easement has already been established and
maintained by ordinances given that other
privately owned lands within the same
road plan have been expropriated and
compensated for. Those parts of Directive
T.67.N.No.6301 (Executive Yuan, 1978)
and Directive T.69.N.No.2072 (Executive
Yuan, 1980) which are inconsistent with
the abovementioned reasons shall no

longer apply.

REASONING: Firstly, it should
be said that the final and binding judg-
ment concerned in this petition has been
made on the premise that Directive
T.67.N.No.6301 (Executive Yuan, 1978)
and Directive T.69.N.No0.2072 (Executive
Yuan, 1980) are not in conflict with Arti-
cle 14 of the Land Act, although the peti-

tioner has explicitly asserted those two
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ordinances might be in violation of the
Constitution. According to Article 3,
Paragraph 1, Subparagraph 2, of the Con-
stitutional Interpretation Procedure Act,

therefore, this petition should be granted.

The purpose of Article 15 of the
Constitution, which provides that the peo-
ple’s property right shall be protected, is
to guarantee each individual the freedom
to exercise his/her rights to use, profit and
dispose for the duration of the property,
and to prevent the infringements from
public power and other parties upon
his/her freedoms, so that he/she may de-
velop his/her personality and maintain
his/her dignity. However, individuals’
freedom to exercise their property rights
should be restrained by their social or eco-
logical responsibilities according to the
law. Those individuals whose property
rights have been restrained due to the
abovementioned responsibilities and have
been specifically sacrificed for public
benefits shall have the right to be fairly
compensated. To be consistent with the
abovementioned constitutional protection

of property rights, although the state, for
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setting up public enterprises or imple-
menting national economic policies, ac-
cording to law (See Articles 208 and 209
of the Land Act), might expropriate pri-
vately owned lands, it should compensate

them fairly.

The public easement, distinguished
from the easement of the Civil Code, is a
legal relationship in which those privately
owned lands inherently should be for pub-
lic use. This has long been established in
our legal institutions (See J.Y. Interpreta-
tion No. 255; Judgment P.T. No. 8 [Ad.
Ct., 1956] and Judgment P.T. No. 435
[Ad. Ct., 1972]). To determine if the own-
ers of preexisting roads have been bur-
dened by public easement, the following
requirements should be met: first, it has to
be a necessity, not just a convenience or a
time-saving measure, for the unspecified
public to use it as a crossing; second,
owners did not stop the public from cross-
ing when it began; third, this status has
remained uninterrupted for a long time,
although this does not mean it should
have a definite period, it does mean that,

except for some vague recollections (e.g.,
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beginning in the Japanese Occupation Era
or around the time of the flood of August
7), the exact beginning of this signifi-
cantly lengthy period could not be re-
membered by ordinary persons. As re-
gards those lands provided to be roads for
public transportation under construction
laws and the Civil Code, being different
from preexisting roads which derive from
prescription, logically, their owners
should not be burdened by public ease-
ment as mentioned in this Interpretation.
In the circumstances in which the owners
of private lands are burdened by public
easement due to the abovementioned cri-
teria, the relevant organizations should,
according to the law, expropriate the lands
and, based on the government’s financial
resources, give fair compensation. If the
central or local governments, due to fi-
nancial difficulties, can not completely
expropriate and compensate for those
lands, they should consult Directive T.84.
N.T. No. 38493 (Executive Yuan, 1995)
and Directive T.84.N.I.T.No.8480481
(Ministry of the Interior, 1995) and set a
feasible plan to appropriate financial re-

sources to give compensation on annual
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installment or use other means, such as
issuing bonds maturing at various dates,
setting up user-pay systems, rendering it
tax-deductible or giving publicly owned
lands to substitute for monetary payments.
It is obviously against the principle of
equality that the state is not required to
expropriate and compensate for those
lands on which public easement has al-
ready been established and maintained by
ordinances given that other privately
owned lands within the same road project
have been expropriated and compensated
for. Furthermore, once geographic or so-
cial environments have changed to such
an extent that the necessity for preexisting
roads no longer exists, the public ease-
ment should be immediately reviewed and
repealed. Executive Yuan’s Directive
T.67.N.No.6301 (1978) stated that “after
governments, according to urban plan-
ning, take actions to broaden or lengthen
roads and change the type of roads, those
privately owned lands within the scope of
the road project, except for those preexist-
ing roads from the Japanese Occupation
Era which are still used and were regis-

tered in the ‘road’ category in the land
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registration book remaining burdened by
public easement as mentioned before,
shall be expropriated and compensated
for.” The Executive Yuan’s Directive
T.69.N.No.2072 (1980) further clarified
that “The reason for the Executive Yuan’s
Directive T.67.N.No0.6301 (1978) which
said that preexisting roads from the Japa-
nese Occupation Era could still be used
based on public easement takes into ac-
count governments’ financial difficulties
in providing a large sum of compensation,
which definitely does not allow govern-
ments to take any action to expropriate
those lands legally. Accordingly, consid-
ering that Article 14 of the Land Act pro-
vides that “public roads for transportation
should not be privately owned...those pri-
vately owned lands might be expropriated
according to law”, the Directive should be
modified as follows: “Local governments,
once relieved of financial difficulties, sub-
sidized by higher level governments for
the specific road project, or having levied
a benefit tax or user’s fee, should com-
pensate those owners of private lands of
preexisting roads within the road project

according to law.” Those parts of these



two Directives which are inconsistent
with the abovementioned reasoning shall

no longer apply.

Justice Sen-Yen Sun filed dissenting opin-

ion.
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