R.O.C.

Constitutional Court

Reporter

INTERPRETATIONS
Nos. 393~498
(1996—1999)

Second Edition

ISBN 978-986-01-0595-7

b-01-0595-7
601105957 920

00

GPN 1009602155
EfE e o20 t

The Republic of China Constitutional Court

Reporter

INTERPRETATIONS

Nos. 393~498

( 1996—1999 )

Second Edition

Judicial Yuan, Republic of China
September, 2007









The Republic of China Constitutional Court
(Grand Justices Council)
Reporter

INTERPRETATIONS
Nos. 393~498
(1996~1999)

Second Edition

Under Personal Supervision of
Dr. Yueh-Sheng Weng
President of Judicial Yuan
Compiled and Executed by

Justice Lai, In-Jaw
Justice Tzu-Yi Lin
Justice Vincent Sze
Justice Syue-Ming Yu
Translated and Published by
the ROC Judicial Yuan
September 2007



Published by the Judicial Yuan

124, Chung Ching South Road, Section 1,
Taipei 100, Taiwan, R.O.C.

http://www .judicial.gov.tw/

Printed by Fan Yu Printing & Design Co., Ltd.
5F., No.13, Lane 333, Yonghe Rd.,

Jhonghe City, Taipei County 235,

Taiwan, R.O.C.

Tel: (+886-2)2226-7617

Fax: (+886-2)2221-5425

2d edition, September 2007

© 2007, The Judicial Yuan

All rights reserved

Printed in the Republic of China
Cover design: David Sze

For information on ordering

Please contact the Secretariat of the Judicial Yuan
124, Chung Ching South Road, Section 1,

Taipei 100, Taiwan, R.O.C.

Phone: (+886-2) 2361-8577 extension 176

Fax: (+886-2) 2388-6904



Cited as

Interpretation No. [translated by
3 ROC Const. Ct. (page number) (2007)

A Catalogue record for this Reporter is available from
the ROC National Library

ISBN 978-986-01-0595-7

]



II Task Group For Translation

Task Group For Translation

Executive: The Honorable Chief Justice & President of the Judicial Yuan
Yueh-Sheng Weng
(FkEL)
Co-Executive: The Honorable Justice Lai, In-Jaw

(HBREERR)

Co-Executive: The Honorable Justice Tzu-Yi Lin

(AR RiEETHR)

Co-Executive: The Honorable Justice Vincent Sze
(3 KRiET X&)
Co-Executive: The Honorable Justice Syue-Ming Yu
(AKRETSIH)
Executive Editors:
BAKER & McKENZIE
( B B3l i i A A AT )
FORMOSA TRANSNATIONAL, ATTORNEYS AT LAW
(B BEEESAT)
LEE&LI, ATTORNEYS-AT-LAW
(REXFHA)
TSAR & TSAI LAW FIRM
(BB EEEL)
THY Taiwan International Law Offices

(& /%’"kﬁ/f"fitﬁ %P )
Translators: see separate pages
Saff:
Dr. Ta-Liang Wei, Director-general, Department of Clerks for the Justices of
the Constitution Court
(IR & K5t )
Ms. Mei-Jung Chiang, Deputy Director-general, Department of Clerks for the
Justices of the Constitutional Court
(ralRk£%)
Mr. Po-Chun Lin, Chief First Section of Department of Clerks for the Justices
of the Constitutional Court
(HAtRME)
Mr. Pei-Min Lin, Executive Officer
(& B145)



Directory of the Translators III

Directory of the Translators

(in alphabetical order)

Chun-Jen Chen ( Bi%4=)

Assistant Professor of Law
Graduate Institute of Financial and
Economic Law

Feng Chia University

S.J.D., with Distinction,
Georgetown

University Law Center

John C. Chen ([&4{&%)

Founder & Senior partner, Formosa
Transnational Attorneys at Law
M.C.L., Southern Methodist
University

Law School, U.S.A

Chung Jen Cheng (#rF A )
Professor of Law, Shih-Hsin
University

Stanford J.S.D.

Eric Yao-kuo Chiang (;Z# R )
Professor, Yuan Ze University.
Ph.D., University of Washington
School of Law, Seattle.

Cing-Kae Chiao ( £ #42)

Research Fellow, Institute

of European and American
Studies, Academia Sinica
LL.M., Harvard Law School
J.S.D., Candidate, Stanford Law
School

Tze-Shiou Chien ( f§ & 15 )

Associate Research Fellow,
Institutum

Iurisprudentiae, Academia Sinica
DCL, Georgetown University Law
Center, USA

Raymond T. Chu ( %% %#1)

M.C.L., Southern Methodist
University School of Law
Professional legal translator
Formerly Editor, Laws of the
Republic of China, published by
CUSA 1961 & 1962

Jyh-Pin Fa (;(:&3%)

J.S.D., Virginia Law School
Professor of Law, National
Chengchi University



IV Directory of the Translators

Spenser Y. Hor ({8E3% )
Senior Consultant
Chien Yeh Law Offices
J.D., Southern Methodist
University School of Law

C.Y.Huang (B R )
S.J.D., Harvard Law School
Managing partner, Tsar & Tsai
Law Firm

Wei-Feng Huang (51#% )
J.D. Tulane University
Consultant of THY Taiwan
International Law Offices

Yuh-Kae Huang (5545 90 )
Assistant Professor of Law, Ming
Chuan University Faculty of Law
Ph.D., Institute of Maritime Law,
University of Southampton U.K.

Jau-Yuan Hwang (%83 7T )

Professor of Law, National Taiwan

University Law School
S.J.D., Harvard Law School

Su-Po Kao ( 5 21§ )
S.J.D., George Washington
University
Assitant Professor of Law, Shih-

Hsin University Legislator, R.O.C.

Wellington L. Koo ( k8 5 4 )

Partner, Formosa Transnational
Attorneys at Law
LL.M., New York University

Cheng-Hwa Kwang ( Br& )
LL.B., National Taiwan
University,

LL.M., University of Pennsylvania,
USA  Ph.D., Cheng Chi
University, Law School,

Taiwan, ROC

Ph.D., University of Sydney, Law
School, Australia
Attorney-at-Law, Taipei Bar
Association;

Professor of Law, Ming Chuan
University

Lawrence L. C. Lee ( 2724 )
Professor of Law, Ming
Chung University Faculty of Law
S.J.D., school of Law, University
of Wisconsin

Fuldien Li ( 45 &) )
Professor of Law, School of Law,
Chinese Culture University
Partner, Li and Partners, Attorneys-
at-Law Ph.D. in law, Chinese
Culture University, Taipei



Nigel N.T.Li ( £478)
LL.M., Harvard Law School
Partner, Lee and Li, Attorneys-at-
Law

Li-Chih Lin (#k#]% )
Assistant Professor of Law,
Soochow University
Faculty of Law
J.D., Loyola University Chicago
School of Law

David T. Liou (2% 5k)
Executive Partner of BAKER &
McKENZIE
J.D., University of Florida,
College of Law

Jer-Shenq Shieh (¥ 5 )
S.J.D., University of Wisconsin
Law School
Professor of Law, National
Chung-Cheng University

Andy Y. Sun (4:%4])
J.D., University of Maryland
School of Law
Professor, the Graduate Institute of
Technology and Innovation
Management,
National Chengchi University

Directory of the Translators

Dennis T. C. Tang ( Ht&F)
Director & Research Fellow,
Institutum
Iurisprudentiae, cademia Sinica.
S.J.D., Tulane Law School.

Jaw-Perng Wang ( £ Jbmg )
Professor of Law, National
Taiwan University
S.J.D., University of Chicago

Wen-Yeu Wang ( £ X F)
S.J.D., University of Stanford
Law School
Professor of Law, National
Taiwan University

Pijan Wu (&%)
Senior Counsel, LCS & Partners
J.S.D., New York University
School of Law

Chi-Chang Yu (# B3 )
Partner, Lee and Li, Attorneys-at-
Law
Adjunct Assistant Professor,
Department of Accounting,
National Taiwan University
J.S.D., Stanford Law School

\"



VI Directory of the Translators

Syue-Ming Yu (& &9 )
Justice of the Constitutional Court
Professor of Law, National Taiwan
University
J.S.D., University of California,
Berkeley



Contents

Vi
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INO. 393 corevreereereereireesesaeseesess sttt

Is the Supreme Administrative Court Precedent, which holds that no peti-
tion for a retrial is admissible unless the act of forgery or fraudulent alter-
nation has been deemed culpable by an irrevocable judgment or the com-
mencement or continuance of a criminal proceeding involving such an act
has been made impossible by causes other than insufficiency of evidence,
in conflict with the Constitution?

Is it constitutional for the Regulation on the Supervision of the Construc-
tion Business and the Ministry of the Interior directive to provide for puni-

tive administrative action against construction companies?

IND. 395 -vreeereereieereentseetee ettt ss ettt

Is the term “decision of disciplinary sanctions” used in Article 33, Para-
graph 1 of the Public Functionaries Disciplinary Act meant to include the
decision handed down after a rehearing?

Does the Public Functionaries Disciplinary Act violate Article 16 of the
Constitution since it lacks an appellate system and cannot fully protect the
people's right to initiate legal proceedings, and shall it therefore be
amended accordingly?

T TR . L s

Is the directive issued by the Ministry of Finance, setting forth the methods
of calculating the amount of business tax payable by a person concurrently
running different businesses, in line with the Constitution?

Article 18, Subparagraph 4, of the Farmers Association Act provides that
moving out of an area where a farmers association [the term ‘cooperative’
is often used in the U.S.] is located will result in termination of member-



VIII

No. 399

No. 401

No. 402

No. 403

ship. May said provision be adopted as a basis for suspending the compre-
hensive farmers health insurance coverage for the person who continues to
maintain his status as a farmer and to pay his premium when due but
moves away from the area where his farmers association is located? If so,
does it conflict with Article 6 of the Farmers Health Insurance Act and Ar-
ticles 7 and 10 of the Constitution?

A person’s right to select his own name is fully protected under Article 22
of the Constitution. Is the Ministry of the Interior’s directive prohibiting
the change of one’s name in conflict with the said constitutional safe-
guard?

Does the government ruling, which orders the owners of private preexist-
ing roads to be burdened with public easement without receiving compen-
sation, constitute an infringement upon said owners' property rights as pro-
tected by Article 15 of the Constitution?

Does the privilege of immunity conferred by Articles 32 and 73 of the
Constitution upon the elected representatives for opinions expressed and
votes cast whenever in session extend to criminal, civil and administrative
liability possibly arising therefrom, but not including the recall taken by
their constituencies?

Does the Regulation Governing the Supervision of Insurance Agents, Bro-
kers and Adjusters by imposing such punitive administrative sanction vio-
late Article 23 of the Constitution?

Does Article 18, Paragraph 2, of the Compulsory Enforcement Act requir-
ing the debtor to post adequate bond in case of application for suspension
of compulsory enforcement violate the constitutional protection of equal-
ity?



Does a disciplinary action under Article 25 of the Physician Act taken
against a Chinese herbal doctor who does not have a medical doctor’s li-
cense but treats patients with prescription drugs violate the right of work
guaranteed by Article 15 of the Constitution, thus being null and void?

INO. A5 --eereeeeeeeereeneeeteeeesetseesae e st sssae s e e es s ae s e e s sae s e e e s e st a et e e eeneee
Does Article 21, Paragraph 2, of the Educators Appointment Act, which
grants to those who have not been qualified through examination the same
status for appointment to public offices as those who have been so quali-
fied, contravene the Constitution?

Does the additional restriction that a building permit shall not be issued
until a detailed plan has gone through legal procedures contradict the
property right of the people protected under the Constitution?

Is the directive issued by the Government Information Office setting up
certain specific criteria based upon Article 32, Subparagraph 3, of the Pub-
lication Act for defining the offenses of obscenity so stipulated by Article
235 of the Criminal Code in conflict with the spirit and intent of the consti-
tutional protection of free speech?
D T L o PP

Is the Ministry of the Interior directive constitutional in stipulating that no
occupant of a tilling land may acquire superficies thereon and apply for

registration of such by prescription?

Does Article 208 of the Land Act, which though it stipulates the require-
ments and procedures for expropriation, yet fails to be concrete and spe-
cific, conflict with the intent and purpose of the Constitution’s protection
of the people’s property rights?

INO. BT --eereeeeeeeereeneenseeeeaetasesaeesestasseseseeeeeseseses e e sssaesee e e eseses et esseansseesesesannees
Does Atrticle 1 of the Enforcement Act of the Part of Family of the Civil
Code which prohibits the application of the Civil Code ex post facto con-



stitute an infringement on the right of equality guaranteed by Article 7 of
the Constitution to the married women?

INO. BT T covevreeereeeereieiesete ettt bbb bbbt s e

(1) Is the limitation on areas of practice of civil engineers based on execu-
tive ordinances issued jointly by seven administrative agencies in con-
travention to the constitutional guarantee of the right of work?

(2) Are those civil engineers who obtained their licenses after September

19, 1978 subject to the limitation of areas of practices?

INO. B12 oveereeeeeieieieie ittt ettt bbbt

Is Article 10 of the Enforcement Rules of the Act Governing the Replace-
ment Test of the Reserve Military Personnel for Civil Positions promul-
gated by the Examination Yuan in contravention to its statutory authority,
or to the constitutional mandate of equal protection of the right to work
under Article 7 of the Constitution?

Does the Administrative Court precedent restricting the privilege of tax re-
duction and exemption conferred by the Act of Encouragement of Invest-
ment and the Act for Upgrading Industries on nonresident aliens or over-
seas Chinese who have invested in an ROC business and resided in the
ROC for over 183 days in a taxable year to manage their investment to
those who have no spouse residing in the ROC add a new condition non-
existent in the laws, thus contravening the principle of taxation by law as
enunciated in Article 19 of the Constitution?

INO. AL4 -ovreeeeeeeeeeieieieee ettt bbbt

(1) Does freedom of speech guaranteed by Article 11 of the Constitution
include commercial speeches made with the intent to obtain profits
through sales of goods, services and concepts?

(2) Is censorship by the provincial (municipal) health authority prior to the
broadcasting of a drug commercial constitutional?

INO. ATS e

Do the Enforcement Rules of the Income Tax Act restricting the tax ex-

emptions for supporting relatives/family members to those who are listed



under the same household registry exceed the scope authorized by the said
Act, thus contravening the principle of taxation by law as provided in Arti-
cle 19 of the Constitution?

Does the Supreme Court's precedent which states the details to be followed
in appealing against the judgment of the court of second instance in accor-
dance with Article 468 of the Code of Civil Procedure on the ground that
the judgment did not apply the law or applied the law wrongly impose ad-
ditional limitations not being provided for by the said Code, thus contra-
dicting Article 16 of the Constitution which guarantees the people’s right
of instituting legal proceedings?

(1) Does the Act Governing the Punishment for Violation of Road Traffic
Regulations, which imposes a fine upon jaywalking, violate the consti-
tutional protection of property rights?

(2) Is the Regulation Governing Road Traffic Safety, which require any
pedestrian, under penalty of fine, to cross a traffic lane via a crosswalk,
an overhead bridge or underground tunnel regardless of personal dis-
ability, bad weather, or natural disaster, constitutional?

Does Article 87 of the Act Governing the Punishment for Violation of
Road Traffic Regulations preventing the offender from appealing the High
Court’s ruling to the Supreme Court deprive him of his right to institute

legal proceeding, thus violating Article 16 of the Constitution?

(1) May Vice President concurrently hold the office of Premier of the Ex-
ecutive Yuan? Is this a political question that bars the judicial branch
from rendering an Interpretation?

(2) Are the Premier and the entire Cabinet constitutionally obligated to re-
sign on the occasion of each new president’s inauguration? If so, how
should such resignations be handled?

(3) Does the Legislative Yuan have the authority to pass a resolution re-

XI



XII

questing the President to take certain actions not otherwise provided by

the Constitution?

Does the resolution of the en banc Conference of the Administrative Court
stating that an enterprise with no investment in buying and selling securi-
ties specified in its business registration but engaging in such activities
with returns far outweighing regular business income shall be subjected to
business income tax violate the principle of taxation by law as provided in
Article 19 of the Constitution?

May regular remuneration be disbursed by the National Treasury to the
Speaker and Vice Speaker of the National Assembly?

INO. 22 oottt

Where the Constitution specifically protects the people's right of existence
and the law further provides that the landlord shall not repossess the farm-
land leased to the tenant-farmer upon the expiration of a farm lease if the
repossession might seriously affect the livelihood of the tenant-farmer and
his family, are the directives issued by the Executive Yuan and the Minis-
try of the Interior constitutional in adopting the minimum living expense
standard table for the military draftees' families as a basis to evaluate the

tenant-farmer's annual living expense?

Is it constitutional for the authority in charge of air pollution control to es-
tablish, without authorization by the enabling statute, criteria of fines to be
imposed solely on the basis of the time the violator appears before the au-
thority and to require payment of fine double the amount if he fails to ap-
pear within the time specified on the notification of violation?

An MOF letter states that the entire farmland possessed by the person giv-
ing it to one of his heirs, who is capable of self-tilling and plans to utilize it
as such, is exempt from gift tax, but gift tax shall still be assessed if only a

parcel of the land is given. Does the said proviso violate the legal principle



XIII

of taxation by law as provided in Article 19 of the Constitution?

Does Article 16 of the Supplemental Regulation on Laws and Regulations
of Eminent Domain providing that the validity of eminent domain shall not
be affected if the government fails to pay the compensation therefor due to
its pending petition for the interpretation of law conflict with the purpose
and intent of the said law, thus contravening the constitutional protection

of property rights as enunciated in Article 15 of Constitution?

Is the assessment of air pollution control fees under the Regulation on the
Assessment of Air Pollution Control Fees established by the relevant su-
pervising authority as authorized by the Air Pollution Control Act constitu-
tional?

INO. B2 --vrereeeeeerereneneeseeeeesetasasaeeses s s e s e e e es e a e s e e se e e s e e s e s et e e e e et e e enees
May pre-merger losses of the companies involved in a merger be applied
as deductions in the calculation of the surviving company’s business in-

come, or should only post-merger profits and losses be considered as such?

(1) Is Article 25 of the Act Governing the Administration of Post Offices
constitutional in setting a limitation on the liability of the postal ad-
ministration, whereby indemnity is available only for the loss of cer-
tain categories of registered mails and parcels?

(2) Do Articles 227 and 228 of the Regulation Governing the Administra-
tion of Post Offices go beyond the scope of authorization under the Act
Governing the Administration of Post Offices in prescribing that the
duty of the post office ends when a piece of mail is duly delivered or
received by the addressee, who has made no statement with respect to
any defect in the mail at the time of receipt thereof?

Is Article 4, Paragraph 2, of the Regulation Governing the Training of Pub-
lic Functionaries Passing High Level or Ordinary Level Civil Test? Ex-

amination, which confers no exemption of practical training, in contraven-



X1V

tion to the Public Functionaries Examination Act and the Constitution?

T 0 TR 0 PO 329
May active service military officers who file petitions for remaining on ac-
tive duty according to pertinent rules and whose petitions are rejected fol-
lowing orders of discharge seek remedies by lodging administrative ap-
peals and bringing administrative proceedings following the respective due
procedures?

Does the Enforcement rules of the Act Governing the Handling of Land
Grant Certificates to Soldiers regarding the verification of the status of
armed forces non-duty officers contradict the Constitution?

Is the term “other violations” used by the Certified Public Accountant Act

as a basis for disciplinary measures so indefinite and generalized as to con-

tradict the principle of clarity and definiteness of law (Rechtsbestimmtheit-

prinzip), thus rendering it unconstitutional?

J 7 TR 10 3K T P 346

(1) Are Articles 2 and 9 of the Public Functionaries Discipline Act, deline-
ating how civil servants’ actions or inactions constitute laches of duties
or other misdemeanors and what corresponding disciplinary sanctions
are associated, in contravention to the Constitution?

(2) Are Articles 11 and 12 of the same law stipulating disciplinary sanc-
tions of dismissals from public service and from posts in contravention
to the Constitution?

Does the absence of any provision in the Public Functionaries Insurance
Act for the return of insurance premiums or retirement benefits for em-
ployees leaving for reasons other than retirement, violate Article 15 of the
Constitution for the protection of the people’s property right?

INO. 43S e 359
What are the reasons for, and what is the extent of, Article 73 of the Con-

stitution? What types of improper speech or conduct by a member of the



Legislative Yuan are protected by the principles of parliamentary self-
discipline and immunity of legislative speech? Under what circumstances
can the judicial agency exercise its power to investigate and adjudicate
such conduct?

Articles 11, 133, Paragraphs 1 and 3, and 158 of the Military Justice Act
preclude a defendant convicted under military law from appealing to a
civil court. Does the said provision violate Articles 8, 16, 77, and 80 of the
Constitution, thus being null and void?

Is the Supreme Court precedent consistent with the Constitution in holding
that a person who, without the right of inheritance, declares himself to be
an heir and thereby exercises right to the estate may be considered to have
infringed upon the right of inheritance only if there existed at the time of
death of the decedent facts of encroachment upon the status of the true heir
and that if an infringement upon the estate occurs after the beginning of
inheritance, the injured party is not entitled to claim for restitution of in-
heritance under Article 1146 of the Civil Code?

Does the Regulation on the Audit of Income Taxes on Profit-making-
Enterprises conflict with the Constitution in prescribing a three percent
limit on payment of overseas sales commission that may be verified by the
tax authority against the production of receipt?

INO. B39 - vereeeeeeeereteieteeete ettt sttt s s st a st s s s sttt s e
Does Article 49 of the Customs Smuggling Control Act restrict the peo-
ple’s rights of lodging complaints and instituting legal proceedings, thus
violating Article 16 of the Constitution and being void?

Does the construction by the government, without expropriation or pur-
chase, of underground public facilities beneath preexisting roads or land
reserved for urban planning use encroach upon the people’s property rights
guaranteed by Article 15 of the Constitution?

XV



Where the Rules established by the Executive Yuan under the Act of En-
couragement of Investment allow income tax credit for expenses paid by
productive enterprises for research work performed by research institu-
tions, is the Ministry of Finance directive contradictory to such Rules and
as a result unconstitutional in requiring that such research institutions be
limited to those controlled by government-approved foundations?

Does the law violate the constitutional protection of the people's right of
instituting legal proceedings in providing that matters of election or recall
of elected public officials shall be finalized on appeal to the high court
only and under no circumstances may retrial be applied for?

P T 7 1 PP 411
Is the Regulation for Exit of Draftees promulgated by the Executive Yuan
under no proper authorization to restrict a draftee from applying for an exit
permit to take a trip abroad unconstitutional due to its lack of the said re-

quirements?

Does Article 25 of the Enforcement Guidelines for the Use Permission of
Non-Urban Land of Taiwan Province stipulating that within ambit of the
area any application for the set-up of pasturing facilities shall be denied

and the use of such area as a pasturing ground forbidden contradict the

Constitution?

INO. A4S oo 423
Are the relevant provisions of the Assembly and Parade Act unconstitu-
tional?

P TR 7 | PO 486

Is the relevant provision of the Act on the Discipline of Public Functionar-
ies, prescribing that the period for filing a review starts from the date of a
final criminal judgment, unconstitutional?

J N T 7 L 493
Does the “monthly salary” referred to in Article 4, Paragraph 2, of the Act



XVII

Governing the Pension of the Special Political Officials include “other
cash payment”?

Where under the dual system of litigation adopted by the Constitution, the
administrative court shall have jurisdiction over cases involving disputes
between the people and government agencies over rights and obligations,
which court shall have the jurisdiction when the dispute arises from the
government agency's sale and/or lease of a public property for and on be-
half of the Treasury?

What does the holding in Interpretation No. 363, stating “the application
for the establishment of public facilities during the enforcement period of
the Act of Encouragement of Investment shall conform to Article 3 of said
Act,” mean?

The University Act and its Enforcement Rules require all universities and
colleges to establish an Office of Military Training. Do such provisions in-
fringe upon university self-government and shall they thus be deemed un-

constitutional?

Is the directive issued by the Ministry of the Interior unconstitutional in
prescribing that a co-owner may not claim and acquire superficies by pre-
scription?

D TR 37 /2 526
Does Atrticle 1002 of the Civil Code violate the principles of equality and
proportion as specified in Articles 7 and 23 of the Constitution, thus being
void?

Does the Business Accounting Act which delegates the certification of
business accounting bookkeepers to the executive branch contradict the
Constitution?



Is the regulation which provides that an application for long-term resi-
dency and household registration submitted by a national residing outside
of the Taiwan area and not being listed on the Taiwan household registry
upon his/her entry into the Taiwan area may be denied, revoked or can-
celled after being granted, and he/she may be deported after such denial or
revocation of registration consistent with the people's freedoms of resi-

dence and migration that are protected by the Constitution?

INO. A5 -ovveeeeereerertseeesesetstesesese st st sasse st ss st e s e st e esses s ee et et st e ne st s s nenneee

The directive of the Central Personnel Administration, Executive Yuan,
states, "Drafted personnel on the basis of retaining position with suspended
pay, upon honorary discharge from military service and restoration of their
former civilian positions, shall have their years of military service accred-
ited and combined with their previous civilian service in accordance with
Law." Does said directive constitute discriminatory treatment toward a
person who joins the public civilian service after military service, thus
conflicting with the principle of equality so specified in Article 7 of the
Constitution?

P TR S PN

Article 25, Paragraph 1, of the Enforcement Rules of the Labor Insurance
Act, as amended prior to 1996, provides that the labor insurance program
should be offered and limited to full-time employees and staff members.
Does the provision contradict the Constitution?

D 0 TR 1 3 S P

Are the relevant provisions of the Regulation for Handling of the Veterans
Affairs Commission-Owned Housing and Farmlands Vacated by Married
Veterans after Their Hospitalization, Retirement or Death, which deprive a
married daughter of a veteran of her heirship in respect of the distributed
farmland and its subsequent cultivation upon the veteran’s death, in viola-
tion of the Constitution?

INO. A58 --vvreerrerrsrereuesstsesesssesstseae s sssae s sse s s s s se s e s s s s e bbb s na et se s s

Does the Directive T.T.S.T. No. 38452 of the Ministry of Finance alter tax



XIX

benefits provided by law and increase the taxation of productive enter-

prises, thus rendering it unconstitutional?

Does Interpretation Y.T. No.1850, which rules that a conscript or any of
his family members who disagrees with the classification of the conscript's
physical condition made by the Asien (county) magistrate in charge of con-
scription shall not file an administrative appeal, violate the constitutional

protection of the people's right of instituting legal proceedings?

Does the Ministry of Finance directive declaring that a structure on land
used as a "house of worship" is not a "residence"” as defined in Article 9 of
the Land Tax Act for tax exemption purposes constitute discrimination
against any particular religion and is it thus in violation of the Constitu-

tional provision guaranteeing the people's freedom of religion?

(1) Article 3, Paragraph 3, Subparagraph 1, of the 1997 Amendment to the
Constitution provides that the legislators may interpellate the Premier
and the heads of ministries and other agencies under the Executive
Yuan while the Legislative Yuan is in session. Does the term "heads"
provided in the said Subparagraph include the Chief of the General
Staft?

(2) Does the Chief of the General Staff as the chief staff member for the
Ministry of Defense have a duty to be present upon being invited by

the Committee of the Legislative Yuan?

(1) Under the Constitution, is a faculty member, who is dissatisfied with
his/her evaluation committee’s decision over his/her career advance-
ment, entitled to bring an administrative appeal and later an adminis-
trative litigation to challenge their decision?

(2) What are the due process requirements for conducting a faculty promo-

tion evaluation?



Does “total budget” enunciated in Article 164 of the Constitution include
extra or special budgets?

Does the categorization of “public service” under “The Precautionary Mat-
ters on Payment of Compensation to Those Who after Receipt of Pension
or Living Subsidy Voluntarily Resume Public Service” promulgated by the
Executive Yuan contradict the legislative purpose or constitutional guaran-

tee of the people’s rights of existence and property?

Is the public notice issued by the Council of Agriculture, Executive Yuan,
in respect of the management of protected wildlife and the punishment of
illegal sales of such wildlife in violation of the principle of unambiguous
authorization?

INO. A6 -+-reveveveererereeeeeerenieneeeeeeeestasasaees e e saseese e e e sessese s e e s s e tesee e eas e s s naenees
Under the dual system of litigation specifically adopted by the Constitu-
tion, should a payment dispute arising under the Public Functionaries In-
surance Act be resolved in accordance with the procedures for administra-

tive litigation?

What is the status of the provincial level of government now that the 1997
Amendments to the Constitution are in effect?

Are the relevant provisions of the Presidential and Vice Presidential Elec-
tion and Recall Act and the Rules on Joint Endorsements and Its Verifica-
tion for Presidential and Vice Presidential Election , which require joint
endorsements of the presidential and vice presidential candidates by a cer-
tain number of people, as well as provision of security deposit, in violation
of the Constitution?

The Precedent of the Supreme Court states, in reference to a public ser-
vant's negligence in discharging his/her duty as provided in Article 2,

Paragraph 2, of the State Compensation Act, that the situation upon which
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a claim for damages may arise is limited to the case where the public ser-
vant is obligated to discharge certain duties to the victim but fails to do so.
Is the limitation imposed by the said Precedent excessive and beyond the
meaning and intent of the State Compensation Act, and does it thus con-
travene Article 15 of the Constitution governing protection of the people's
property right?

INO. B77() - vereeerremeeemtmeieitie st ettt ettt
Is the ROC President empowered to nominate and appoint the President,
Vice President or Justices of the Constitutional Court, Judicial Yuan,
whenever a vacancy arises before the year 2003 even though the Constitu-
tion, when amended in 1997, failed to make specific provision therefor?

Does Article 19, Paragraph 1 of the Act Governing the Control and Prohi-
bition of Gun, Cannon, Ammunition and Knife imposing mandatory reha-
bilitative measures upon the convicted violate the principle of proportion-

ality as specified in Article 23 of the Constitution?

Are compulsory national health insurance and the imposition of overdue
charge both unconstitutional?

Is it unconstitutional to calculate premiums payable under the National
Health Insurance program according to an insured amount table prescribed
by the authority in charge?
INO. A7 - eereeeeeeeereeeeeieesesetasae et s e s st s e s et ans bt e s s s s e s et s e

Article 70 of the Enforcement Rules of the Public Functionaries Insurance
Act provides that the insured's right to claim for proceeds is limited to a
period of 2 years from the date this right may be exercised. Does this Arti-
cle contravene Article 23 of the Constitution?

Article 63, Paragraph 3 of the Act Governing the Relations between Peo-
ple of the Taiwan Area and Mainland Area provides that the payment of

all the national bonds issued before 1949 should be deferred until national
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reunification. Does the provision of said Article violate Article 23 of the
Constitution, thus infringing upon the bond holders’ property rights pro-
tected by the Constitution?

If some special criminal laws enacted for certain crimes have the due pur-
poses, necessary means, and proper restrictions required by Article 23 of
the Constitution, are those special criminal laws unconstitutional merely
because they may infringe upon the people’s lives and physical freedom,

thus violating the people’s right to life and physical freedom?

Article 6 of the Act Governing the Recovery of Damage of Individual
Rights during the Period of Martial Law limits its application to "those
who had been detained or subjected to execution of sentences but affirma-
tively found innocent." Without extending its application to other similar
victims, does this provision contradict the principle of equal protection un-
der Article 7 of the Constitution?

Is the Ministry of Finance directive unconstitutional in making “approval
of the tax collection agency for payment of land value tax at the rate appli-
cable to residential land for the owner’s use” a requirement for refund of

the land value increment tax?

Section 4 of the Regulation for Registration of Social Entities promulgated
by the Ministry of the Interior requires that any social organization must be
named in accordance with the administrative district where it is located.
Does the said Regulation surpass the permissible bounds of the relevant
Law's details and technicalities, thus constituting an infringement on the
people's freedom of association guaranteed by the Constitution and being
null and void?

INO. B8 -+-eveveeererereremmeesrentaeseeeeees e tasessessesesssseeseseeessesseseseeeasseseseeeeeaseesessssanaeen
Does the 6-month period for application for a completion certificate under

Article 32-1, Paragraph 2, Subparagraph 8, of the Enforcement Rules of
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the Act for Upgrading Industries exceed the scope of the enabling statute,
thus violating Articles 19 and 23 of the Constitution?

Shall Fukien Province hold gubernatorial and representative body elections

as Taiwan province does?

DN T 37/ PR

Is the precedent of the Supreme Court stating that “pertinent to the per-
emptory period of a retrial prescribed by the Code of Civil Procedure the
court in conducting inquiry may take into account the specific circum-
stances of the case and order the party to produce the required evidence” in
conformity with the provision of the Code of Civil Procedure and constitu-
tional protection of the right of instituting legal proceedings?

INO. 83 +vrvvvreereeeertieeseiseie sttt sttt bbbt

Are the provisions of Article 18, Paragraph 1, Subparagraph 3, of the Pub-
lic Functionaries Appointment Act, which allows the transfer of a legally
appointed official to a lower rank or lower grade position, and Article 13,
Paragraph 2, of the Public Functionaries Remuneration Act and Article 7
of the Enforcement Rules of said Act, which have the effect of capping the
annual salary increase of the transferred official once he/she reaches the
cap in his/her new position, consistent with Article 18 of the Constitution,
which protects the people’s right to hold public office?

Does the Directive T.T.S.T. No. 36889 of the Ministry of Finance exceed
the legislative intent of Article 2 of the Deed Tax Act, and is it thus uncon-
stitutional?

Do the public housing benefits for military personnel and their families
provided according to the Act Governing the Reconstruction of Old Vil-
lages for Military Personnel and Their Dependents and its Enforcement
Rules violate Article 7 of the Constitution guaranteeing the principle of
equality?
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Is Article 37 of the Trademark Act, which provides that a trademark logo
bearing the name of another group may not be registered unless such other
group gives its consent, in violation of the Constitution?

Is the first sentence of Article 2, Subparagraph 2, of the Act of Compensa-
tion for Wrongful Detentions and Executions inconsistent with the consti-
tutional principle of proportionality in regard to its exclusion of the right of
a wrongfully imprisoning person to claim state compensation, due to the
mere fact that his or her was against the public order or morality, without
differentiating the degree of gravity or considering whether the act was
beyond the standards acceptable to the society in general?

Do Articles 11 and 14 of the Regulation Governing the Supervision and
Taking-Over of Financial Institutions concerning purchase and assumption
exceed the scope of authority as delegated by the Credit Cooperatives Act
and Banking Act, thus violating Article 15 of the Constitution for the pro-
tection of property right and being void?

What is the meaning of the term “other necessary actions” in Article 62-1
and -II of the Banking Act and Article 27-1 of the Credit Cooperatives
Act?

Article 1 of the Conscription Act provides that all eligible males shall be
drafted for military service, and Article 59, Paragraph 2, of the Enforce-
ment Act of the Conscription Act further prescribes that the person sen-
tenced to imprisonment who is eventually given pardon, commutation,
probation or parole shall not be relieved from military service if he has
served less than four years in prison, with no exception to be made for
conscientious objectors. Do the said provisions violate Article 13 of the
Constitution guaranteeing the freedom of religious belief, thus being null
and void?



XXV

Should the grounds for disciplinary actions against civil servants be stipu-
lated by law, or can they be prescribed by the competent administrative
agency with administrative regulations? Should due process of law be fol-
lowed in making a discharge decision?

Does the directive issued by the Ministry of Economic Affairs, which
states that an entity whose business registration has been dissolved or re-
voked under the Company Act is deemed as a "terminated business," vio-
late the people's property rights protected under Article 15 of the Constitu-

tion?

Is it unconstitutional to use income ratio as the apportionment basis for
costs and expenses of taxable and tax-free income?

NO. QO oo e

The Labor Standards Act provides that the minimum standard regarding an
increase of overtime pay specified by Article 24 of the said Act is applica-
ble to the types of business specified in Article 3 of the said Act. Is the
said standard applicable as well to supervisory, intermittent or other spe-
cial types of jobs not within the categories of the aforesaid Article 24?

Is Article 31-1 of the Customs Smuggling Control Act unconstitutional by
providing that, where the Customs finds that the goods imported or trans-
ported for transshipment to other domestic ports by vessels, aircraft, vehi-
cles or other means of transportation are inconsistent with those stated in
the hatch list, manifest, transshipment manifest, or carriage contract and
documents, such goods shall be confiscated, unless it is evidenced that
shipment has been made by mistake?

Are the Ministry of Finance’s Directive Ref. No. TTSF-2665 dated Sep-
tember 2, 1970, and No. TTS-770656151 dated May 18, 1988, which pro-
vide that “where the non-operating income is less than non-operating

losses, such income shall be considered as zero,” unconstitutional?



Is the regulation enacted by the Ministry of the Interior constitutional in
specifying the qualifications, conditions, permission procedure, and length
of stay for people from mainland China who apply for entry into the Tai-
wan area?

P T L T o s 859
Is the public functionary of a local self-governing body obligated to appear

before the various committees of the Legislative Yuan for purpose of

interpellation?

T X v ovvvneererern e 871
Relative Laws or ReGUlations .........cc.ccveieieiriinienieieieieeee s 871
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