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J. Y. Interpretation No.716 ( December 27, 2013 ) =

[ On the prohibition on civil servants and persons to whom they are re-
lated transacting business with the offices which they are
working in or supervising )

ISSUE: The Law Prohibiting Conflicts of Interests for Civil Servants
prohibits civil servants and persons to whom they are related
transacting business with the offices which they are working in
or supervising and punishes those who violate the prohibition
with an administrative fine equal to the amount of the transac-
tion or up to three times the amount of the transaction. Are
these two rules unconstitutional ?

RELEVANT LAWS:

Articles 15, 22, and 23 of the Constitution ( & /2 % -+ 7 i% ~
- L -iE~ %=L =1i%) ; Artcle 5, Section 1, Paragraph

2 of Constitutional Interpretation Procedure ACT ( # / Fx +

EFREEEFETES - B F - ) ;LY. Interpretation

Nos. 371, 514, 572, 576, 580, 590, 606, and 641 ( # ;* 2§

3:“‘_:_;"%{‘T?:E“I%fu‘évki;:‘%’fu‘a:ir;%%u‘
57 208 -%T408-%F 208 %>z - Bz

# ) ; Articles 2, 3, 9, and 15 of the Law Prohibiting Conflicts

*  Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.
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right to work ( = 48 ) , right to property ( B4 2 ## ) , free-
dom to conduct business (3§ ¥ p d ), freedom of contract ( %
% p 4 ), principle of proportionality (+* | ] ) , civil ser-
vants ( M%h A B ) , persons to whom civil servants are related
(234 B2 Bt ), conflict of interests (1% 7% ) ,
improper conferral of benefits ( 4] & ﬁi%l i# ) , the principle of
punishment in proportion to responsibility (& fj4p 4 ) **
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HOLDING: Article 9 of the Law
Prohibiting Conflicts of Interests for Civil
Servants, which prohibits civil servants
and persons to whom they are related
(such as family members and the corpora-
tions over which they exert control) from
transacting business (including sales,
leases, and contracts for labor) with the
offices they work in or supervise, is con-
sistent with the constitutional principle of
proportionality (Article 23) and the con-

stitutional protections of the right to work,
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the right to property, and freedom of
contract (Articles 15 and 22). However, if
this prohibition might cause a monopoly
by a small number of market participants,
the public interest would be adversely af-
fected. In the case of a monopoly, if the
government has sufficiently open and fair
procedures to prevent corruption, relevant
government officials should promptly re-
view whether it remains necessary to pro-
hibit persons related to civil servants from
transacting business with the government

offices where the civil servants work.

Article 15 of the same law states
that violators of Article 9 should be fined
at least the total amount of the transac-
tion or, at most, three times the amount
of the transaction. No proper adjustment
mechanism has been established for cases
of excessive punishment. For this reason,
Avrticle 15 is inconsistent with the con-
stitutional principle of proportionality
(Article 23) and the constitutional protec-
tion of the right to property (Article 15).
Therefore, Article 15 of the Law Prohibit-
ing Conflicts of Interests for Civil Ser-

vants should become invalid no later than
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one year from today.

REASONING: Atrticle 15 of the
Constitution protects the right to work,

the right to property, and the right of indi-
viduals to conduct business. As a result of
the constitutional protection of the right
to work, individuals may freely choose
their occupations, including whether to
open or close their own businesses, their
business hours, their time of business, the
location of their business, with whom to
do business, and the manner in which to
do business. The constitutional protection
of the right to property allows individuals
to freely conduct business—including the
production, transaction, and disposition
of products—without government inter-
ference (see Interpretation Nos. 514 and
606).

In addition, Articles 15 and 22 both
protect freedom of contract, an important
mechanism for the development of per-
sonal autonomy and self-realization. Free-
dom of contract enables contracting par-
ties to freely choose how and with whom

to conclude contracts, and the content of
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the contracts. It ensures that an individual
has the freedom to trade goods or services
with others (see Interpretation Nos. 576
and 580). Any restrictions imposed by
the state on individuals’ freedoms and
rights should comply with the principle
of proportionality as stipulated in Article
23. Moreover, when administrative fines
are imposed upon individuals who violate
their obligations under the administra-
tive law, if it is possible and necessary to
distinguish the different degrees of the
seriousness of the violation, these fines
should be in proportion to the seriousness
of the violation, thereby making the pun-
ishment proportional to the responsibil-
ity. Legislators may punish violations of
obligations under administrative law with
administrative fines, but the Constitu-
tion requires that appropriate adjustment
mechanisms be established to avoid pun-
ishments that are excessive in particular

cases (see Interpretation No. 641).

Article 9 of the Law Prohi-biting
Conflicts of Interests for Civil Servants
states that civil servants and persons to

whom they are related, such as their fam-
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ily members and the corporations over
which they exert control (see Articles 2
and 3 of the Law Prohibiting Conflicts
of Interests for Civil Servants), may not
transact business (including sales, leases,
and contracts for labor) with offices (here-
after referred to as Foregoing Offices) that
they work in or supervise (hereafter re-
ferred to as the First Disputed Rule). Ar-
ticle 15 of the Law Prohibiting Conflicts
of Interests for Civil Servants, meanwhile,
states that violators of Article 9 should be
fined not less than the total amount of the
transaction and not more than three times
the amount of the transaction (hereafter
referred to as the Second Disputed Rule).
The First Disputed Rule restricts the right
to property and the freedom to make
contracts for civil servants, as well as the
right of persons to whom civil servants
are related to work and possess property
and its components (such as freedom of
business and of contract). The Second
Disputed Rule, fining civil servants and
persons to whom they are related for vio-
lating the First Disputed Rule, is a restric-
tion on the right to property guaranteed
under Article 15 of the Constitution.
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Both the First and Second Disputed
Rules were legislated for legitimate pur-
poses, and the means adopted indeed help
achieve their legislative purposes. If civil
servants’ relatives or other persons to
whom they are related transact business
with the Foregoing Offices, these persons
might compete unfairly or benefit improp-
erly from their relationships with the civil
servants. The Law Prohibiting Conflicts
of Interests for Civil Servants was enacted
for the purposes of promoting clean and
capable politics, establishing norms to
avoid conflicts of interests, and deterring
corruption and the improper conferral of
benefits (see Article 1 of the Law Prohib-
iting Conflicts of Interests for Civil Ser-
vants). The First Disputed Rule was en-
acted to prevent civil servants and persons
to whom they are related from securing
opportunities or creating conditions that
are unfair or otherwise superior to those
provided to other members of the public
who contract with government offices.
The Second Disputed Rule was enacted to
ensure that civil servants and persons to
whom they are related do not violate the

First Disputed Rule, a goal met through
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the application of administrative fines.
Thus, both the First and Second Disputed
Rules were legislated for legitimate pur-
poses, and the means adopted have helped

to achieve these purposes.

When the Foregoing Offices need to
enter into transactions (such as sales, leas-
es, or contracts for labor), if the law does
not prohibit civil servants and persons to
whom they are related from contracting
with the Foregoing Offices, civil servants
might be tempted to utilize their official
powers, opportunities, or knowledge to
confer benefits improperly, creating con-
flicts of interest. The First Disputed Rule
prohibits civil servants and persons to
whom they are related from entering into
such transactions, while the Second Dis-
puted Rule imposes administrative fines
on the violators of the First Disputed Rule
to ensure that civil servants and persons
to whom they are related do not have op-
portunities to confer benefits improperly
and thereby create conflicts of interest.
As there are no other means for achieving
the same results without creating more re-

strictions, the First and Second Disputed
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Rules are the means necessary to achiev-

ing the foregoing legislative purposes.

Although the First Disputed Rule
restricts the right to work, as well as the
right to property and its components (e.g.,
the freedom of business and of contract),
for civil servants and persons to whom
they are related, the scope of this prohibi-
tion is limited to the Foregoing Offices. In
other words, civil servants and persons to
whom they are related can transact busi-
ness with individual persons and legal
entities that are not the Foregoing Of-
fices. Therefore, the First Disputed Rule
does not excessively restrict the right to
work, the right to property, and so on of
civil servants and the persons to whom
they are related, and the restriction is not
out of balance with the public interest.
Therefore, the First Disputed Rule does
not violate the principle of proportionality
as provided by Article 23 of the Constitu-
tion, and it is consistent with Articles 15
and 22 of the Constitution, which protect
the right to work and the right to property
and its components (e.g., freedom of busi-

ness and of contract).
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Although the First Disputed Rule is
not unconstitutional, relevant government
offices should still review its appropriate-
ness. Civil servants are obliged by law
to be honest, clean, prudent, and diligent
and to avoid arbitrary, corrupt, or lazy
behavior that adversely affects their repu-
tations. They are also legally obliged to
recuse themselves when necessary and to
avoid conferring benefits on themselves
and persons to whom they are related
through the application of official powers,
opportunities, or knowledge. Violations
of these obligations are punishable under
Articles 5 and 6 of the Law on the Service
of Civil Servants; under Articles 6, 7, 14,
and 16 through 18 of the Law Prohibiting
Conflicts of Interests for Civil Servants;
and under Article 32 of the Administra-
tive Procedure Act. In contrast, persons
related to civil servants do not have the
aforementioned obligations arising from a
civil-servant status. Therefore, the state’s
requirements for civil servants should be
higher than those for persons to whom

civil servants are related.
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If the stipulated prohibition on per-
sons to whom civil servants are related in
the First Disputed Rule could cause a mo-
nopoly of the market by a small number
of market participants, the public interest
would be adversely affected. In the case
of a monopoly, if the Foregoing Offices
have administered sufficiently open and
fair procedures so as to prevent corrup-
tion, the relevant government offices
should promptly review whether it is still
necessary to prohibit persons to whom
civil servants are related from transact-
ing business with the government offices

where civil servants work.

The judiciary has discretion that
helps it to ensure that punishments are
proportional to the seriousness of a viola-
tion. Violators can be fined no less than
the amount of the law-breaking transac-
tion and, at most, three times the amount
of the law-breaking transaction. However,
the amount of the law-breaking transac-
tion is usually far greater, or several times
greater, than the amount of the benefits
that arise from the transaction itself. For

example, the amount of a transaction re-
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lated to a significant construction project
is usually so large that even the minimum
administrative fine is likely to be beyond
the ability of the punished person to pay.
In other words, the Second Disputed
Rule may result in a punishment that is
excessive in some cases. Since legislators
have failed to establish proper adjustment
mechanisms, punishments may exceed
the extent necessary, which is inconsistent
with the constitutional principle of pro-
portionality (Article 23) and the constitu-
tional protection of individuals’ right to
property (Article 15). Therefore, the Sec-
ond Disputed Rule should become invalid

no later than one year from today.

The applicants applied for the con-
stitutional interpretation of two additional
issues. First, they alleged that Article 2
of the Law Prohibiting Conflicts of Inter-
ests for Civil Servants (hereafter referred
to as the Third Disputed Rule) was too
wide in scope and therefore violated the
constitutional principle of proportionality.
Second, they alleged that Letter Ruling Fa
Zheng Jue Zi No. 0930041998, issued by

the Ministry of Justice on November 16,
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the protection of reliance on existing law

i

hibition against ex post facto rules. Their
allegations—that the Third Disputed Rule
and the Letter Ruling violated constitu-
tional principles—are, in effect, disput-
ing the propriety of fact finding and legal
analysis by the court, instead of noting
how the Third Disputed Rule and the Let-
ter Ruling objectively violated the Consti-
tution. Therefore, the applications do not
satisfy the requirements set out by Article
5, Section 1, Paragraph 2 of the Law Gov-
erning Adjudication by the Grand Justices
of Judicial Yuan and, therefore, should be
dismissed pursuant to Article 5, Section 3

of the same law.

Justice Mao-Zong Huang filed con-
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ing opinion in part.
Justice Dennis Te-Chung Tang filed

dissenting opinion in part.

EDITOR’S NOTE:
Summary of facts: 1. The Ministry

of Justice fined six enterprises for trans-
acting business with government offices
where persons related to civil servants
were working or supervising. The amount
of these transactions ranged between ap-
proximately NT$8,000,000 and approxi-
mately NT$500,000,000. In accordance
with Article 9 of the Law on the Avoid-
ance of Conflicts of Interests for Civil
Servants, which sets out a minimum fine
of the amount of the prohibited transac-
tion and a maximum fine three times the
amount of the prohibited transactions, the
Ministry of Justice imposed on these six
enterprises a fine that equaled the amount
of the prohibited transactions. The appli-
cants disputed the administrative fines but
lost their litigations. They argued that the
First and Second Disputed Rules violated
the Constitution and applied for constitu-

tional interpretation.
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2. The Third Adjudication Panel
of the Supreme Administrative Court, in
its adjudication of a case concerning the
Law Prohibiting Conflicts of Interests
for Civil Servants, held that, on the basis
of its reasonable belief, Article 15 of the
Law Prohibiting Conflicts of Interests for
Civil Servants violates the constitutional
principle of proportionality and the pro-
tection of the right to property. The Third
Adjudication Panel, therefore, applied for

constitutional interpretation.

Since the seven cases concerned the
same subject matter, the Grand Justices
of the Judicial Yuan decided to adjudicate

these seven cases in one procedure.
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