634 J.Y. Interpretation No.715

J. Y.

Interpretation No.715 ( December 20, 2013 ) =

[ Case concerning inadmissibility of persons who have a record of

conviction to examinations for reserve military or
noncommissioned officers)

ISSUE:

Is it unconstitutional to prohibit people with a record of convic-
tion from registering for the reserve military or reserve noncom-
missioned officer examination as stipulated by the Ministry of
National Defense in the recruitment and admission guidelines ?

RELEVANT LAWS:

Articles 18 and 23 of the Constitution ( & /# % + ~ %« %
- -+ = i % ) ; Article 5, Paragraph 1, Subparagraph 2 of
the Constitutional Interpretation Procedure Act ( ;2 Fx * /2
FTHEREEZHT E% -3 % = 30 ) ;5 Point 1.2(2) of the
2010 Examination and Admission Guidelines for the Volunteer
Reserve Military Officer and Reserve Noncommissioned Of-
ficer Examination ( ¥ #A R4 -4 #RE IR KRB LI
HhAFPIER LI EGEREE - ~ (= )) 5 Article 11,
Paragraph 1 of the Act Of Military Service System | ) (& &
2y L-EF-H(-07EI LA pgrat))

Article 5, Paragraph 1, Subparagraph 4, and Paragraph 3 of the
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Act of Military Education (E £ &k v 56 % 5% % 138 % 4
Z~%3m(-03&#L-24pigra®)) ; Article 3,
Paragraph 1 of Article 5, and Paragraph 1 of Article 16 of the
Enforcement Regulations regarding Selection and Training of
Reserve Ranking Officers and Reserve Noncommissioned Of-
ficers for Military Services (as amended on April 27, 2009) (3¢
FEFRALFTEVIRRFSPAZHS 2~ 5T F% -7
L iEv -1 (4Lt Ee o Lo pBgrEat) )
Article 8-3, Subparagraph 3 of the Military Academy Atten-
danceRules (A X & E R 42 B L P % N2 = % = 20).

KEYWORDS:

Right to hold public office ( P& = B 4 ) , principle of legal
reservation ( ;= & % § & R ) , principle of proportionality
(v“ B R R, reserve military officers (g% & ¢ ) , reserve
noncommissioned officers (7 % X F ) , military ( & B ) |
examination ( % % ) , record of conviction ( =] 2. & £ ),
negative qualifications (ij"#& % + ) , military service (& %) ,
military education ( & ¥ % % ) , discretion ( 3* € ) , public
interest ( = % 4] ) , intention (# & ) , negligence (&% ) ,
minor offense (i & 4= pc) **

HOLDING: Point 1.2(2) of PREEX ¢ FARL L4 ER
the “2010 Examination and Adm-ission BEARREEFEBF AL L FILYE
Guidelines for the Volunteer Reserve Mil- Bxd o~z (o) Rz Tyggaz
itary Officer and Reserve Noncommis- T e % v A FIRT o eeeens LB EE
sioned Officer Examination” regulating SO L EEERTRIEE o jAH



636 J.Y. Interpretation No.715

that “Those who have a record of convic-
tion ... cannot register for the examina-
tion” complies with the principle of legal
reservation provided by Article 23 of the
Constitution. However, if restrictions on
examination qualifications are applied
beyond the extent necessary, it violates
the principle of proportionality, as set out
in Article 23 of the Constitution, and peo-
ple’s right to hold public office under Ar-
ticle 18 of the Constitution. Recruitment
and admission guidelines for similar ex-
aminations held by relevant government
agencies in the future should thus follow

the intent provided in this Interpretation.

REASONING: According to
Article 5, Paragraph 1, Sub-paragraph 2
of the Constitutional Interpretation Proce-
dure Act, if rights guaranteed to the peo-
ple by the Constitution have been violated
and legal proceedings initiated, and there
are doubts whether the laws or ordinances
applied in the final judgment conflict with
the constitution, constitutional interpreta-
tion may be sought. National Planning
Ordinance No. 098003746 of December
14, 2009 issued by the Department of
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National Defense authorizes the “2010
Examination and Admission Guidelines
for the Volunteer Reserve Military Of-
ficer and Reserve Noncommissioned Of-
ficer Examination” (hereinafter referred
to as the “Disputed Guidelines), which
set forth matters related to the 2010 class
recruitment examination for volunteer
reserve military officers and reserve non-
commissioned officers (hereinafter re-
ferred to as the “Disputed Examination™).
It is a general regulation announced to
the public and thus shall be considered
an ordinance as referred to above. There-
fore the court may review these Disputed
Guidelines to confirm its conformity with

constitutional law.

Article 18 of the Constitution pro-
tects people’s right to hold public office
and the right to engage in public service
works. Volunteer reserve military officers
and volunteer reserve noncommissioned
officers are cadres at the basic level in the
military and shall be considered public
service officers under Article 18 of the
Constitution, since they are selected and

trained pursuant to statutory procedures
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and perform duties such as training,
military operations, logistical service,
and disaster prevention assistance in ac-
cordance with the National Defense Act
and other relevant regulations. Therefore,
a person’s right to choose to become ei-
ther a reserve military officer or a reserve
noncommissioned officer pursuant to the
methods and procedures stipulated by law
should be protected. Article 16, Paragraph
1 of the Enforcement Regulations regard-
ing Selection and Training of Reserve
Ranking Officers and Reserve Noncom-
missioned Officers for Military Services
(hereinafter referred to as “Selection and
Training Enforcement Regulations”) as
amended and announced on April 27,
2009 provides that reserve military offi-
cers or reserve noncommissioned officers
who pass the basic education will, unless
otherwise stipulated, be promoted to ei-
ther Second Lieutenant or Corporal with
their active duty commencing on the date
of appointment. Any university or college
graduate wishing to enter military service
as reserve military or reserve noncom-
missioned officer shall be admitted by the

Disputed Examination and be required
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to complete the basic education. Point
1.2(2) of the Disputed Guidelines states:
“Those who have a record of conviction
...cannot take the examination” (hereinaf-
ter referred to as “Disputed Provision”).
Although the Disputed Provision does
not directly prohibit those with a record
of conviction from becoming a reserve
military officer or reserve noncommis-
sioned officer, participation in the Volun-
teer Reserve Military Officer and Reserve
Noncommissioned Officer Examination
is a necessary requirement for university
or college graduates to serve in the afore-
mentioned military rank. Furthermore,
those admitted by said Examination and
having passed the basic education are
promoted to either Second Lieutenant or
Corporal without any further examination
procedures. Hence the Disputed Provision
is a negative qualification that does not
allow those with a record of conviction
to take the Disputed Examination. As a
result, those with a record of conviction
do not have the choice to become either
volunteer reserve military or reserve non-
commissioned officers, thus restricting

people’s right to serve in public office.
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Article 11, Paragraph 1 of the Con-
scription Act provides: “The Enforce-
ment Regulations regarding Selection and
Training of Reserve Ranking Officers and
Reserve Noncommissioned Officers for
Military Services stated in the above two
articles are issued by the Ministry of Na-
tional Defense together with the related
agencies.” Article 5 of the Act of Military
Education states: “The basic education
has the objective to cultivate the military
officers and noncommissioned officers
and is being handled by the military acad-
emy, the classification and objectives of
the basic education are as follows: ...
4. Military habitual education: targeting
those with college degrees, vocational
degrees or high school degrees, to pursue
a military habitual education as its objec-
tive; can set up a Standing Ranking Offi-
cers class, Standing Junior Officers Class,
Reserve Ranking Officers class, Reserve
Junior Officers Class or its equivalent
classes can be established (Paragraph
1) ... The regulations of ... enrollment
qualification ... as stated in Paragraph

1, Subparagraph 4 are determined by the
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Ministry of National Defense (Paragraph
3).” Article 3 of the Selection and Train-
ing Enforcement stipulates: “The target
applicants, methods, quota, subject mat-
ter, eligibility, method of registration
and other related matters for the annual
selection of reserve military officers
or noncommissioned officers shall be
implemented by the Selection Plan of the
Ministry of National Defense, or the Land
Command Headquarters of the Ministry
of National Defense, Navy Command
Headquarters of the Ministry of National
Defense, Air Force Command Headquar-
ters of the Ministry of National Defense,
the Combined Logistics Command of the
Ministry of National Defense, the Reserve
Command of the Ministry of National
Defense, or the Military Police Command
of the Ministry of National Defense shall
be appointed to devise the Selection Plan
and report such Plan to the Ministry of
National Defense and implemented upon
approval.” Article 5, Paragraph 1 of the
same Enforcement Regulations also man-
dates: “For the selection of reserve mili-
tary officers or reserve noncommissioned

officer, the Ministry of National Defense,
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the Ministry of Interior, the Ministry of
Education and other relevant agencies
shall set up a selection committee pursu-
ant to the Selection Plan to formulate
and administer the general guidelines
governing the examination. However, for
volunteer reserve military officers, vol-
unteer reserve noncommissioned officers
or mandatory reserve noncommissioned
officers, the appointed agency may form
a selection committee to issue the exami-
nation guidelines in accordance with the
Selection Plan approved by the Ministry
of National Defense.” Hence, due to the
special and professional nature of defense
affairs, the legislators have authorized
the Ministry of National Defense to pre-
scribe regulations regarding matters such
as the selection and training for military
services and admission qualifications.
The Selection and Training Enforcement
Regulations prescribed by the Ministry of
National Defense in accordance with legal
authorization expressly stipulates that for
the selection of volunteer reserve military
officers and reserve noncommissioned
officers, an agency may be appointed to

formulate the plan and implement such
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plan upon approval, pursuant to which a
selection committee will be formed to for-
mulate the guidelines for the selection and
administration of examinations. As such,
important matters related to the selection
such as target applicants, methods, quota,
subject matter, eligibility, and method of
registration are prescribed unilaterally by
the Ministry of National Defense or for-
mulated in accordance with the approved
Selection Plan to serve as basis for imple-
mentation. Although the Disputed Guide-
lines are formally issued by the Selection
Committee pursuant to the Selection Plan,
the Ministry of National Defense still
has the authority to decide the content of
the Disputed Examination. With refer-
ence to Article 8-3, Subparagraph 3 of
the Military Academy Attendance Rules
prescribed in accordance with Article 5,
Paragraph 3 of the Act of Military Educa-
tion and other relevant provisions, which
states: “Student enrollment should meet
the following qualifications ... 3. Appli-
cants should not have a record of convic-
tion, but those falling under Article 83-
1, Paragraph 1 of the Juvenile Proceeding
Act are not restricted.” Although this
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does not directly concern eligibility to
participate in examinations, admission
eligibility and examination eligibility are
very closely related and restrictions of
class enrollment rules are similar to the
Disputed Provision. This is sufficient to
show that the Disputed Regulation does
not go beyond the direct or indirect scope
of authorization granted under Article 11,
Paragraph 1 of the Conscription Act, and
Article 5, Paragraph 3 of the Act of Mili-
tary Education and is consistent with the
principle of legal reservation provided by

Article 23 of the Constitution.

When state organizations hold ex-
aminations to select public employees, in
order to differentiate and select the appro-
priate persons, restrictions on applicant
qualifications are not prohibited. This is
within the competent authority’s discre-
tion and should be respected. Neverthe-
less, such restrictions should still comply
with the principle of proportionality pro-

vided by Article 23 of the Constitution.

Volunteer reserve milit-ary officers

and reserve noncom-missioned officers



can legally possess arms, equipment, and
use military force when necessary. Mili-
tary students are the future national army
members or cadres, their personal integri-
ty and ability will have significant impact
on the strength of the military. To ensure
the quality of military students and cadres
as well as the supervision of the military
command, the Disputed Provision stipu-
lates that a record of conviction restricts
an applicant’s qualification to take an
exam, so as to prevent lack of integrity or
ability among the candidates that may en-
danger national or military security. This
constitutes an important public interest, a
legitimate aim, and the method will help

achieve the stated purpose.

If a record of conviction arises from
intentional criminal offense, it shows a
clear lack of integrity. If the criminal of-
fense is committed due to negligence, it
means that there is lack of attentiveness.
Permitting these people to become cadres
at the basic level in the military may be
detrimental to the standard of the troop’s
quality as a whole and the improvement

of the overall capability of the troops and
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hence might jeopardize national security.
Therefore, the restrictions placed by the
Disputed Provision are necessary. How-
ever, if an offender committed the crime
due to negligence with no malignance
of an intentional offense and such act is
only an occasional occurrence with slight
consequences of minor offense, then it
is difficult to say that the offender neces-
sarily lacks integrity and capability and
has an impact on military strength. The
Disputed Provision deprives such persons
the opportunity to hold military posts via
the Disputed Examination and does not
constitute the mildest way to achieve the
stated purpose. It exceeds the necessary
extent in contravention of the principle
of proportionality under Article 23 of the
Constitution and violates people’s right
to hold public office granted by Article
18 of the Constitution. Relevant agen-
cies should subsequently formulate their
recruitment and admission guidelines in

accordance with this Interpretation.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Chang-Fa Lo filed concur-
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ring opinion.

Justice Yeong-Chin Su filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Dennis Te-Chung Tang filed
concurring opinion in part and dissenting
opinion in part.

Justice Chen-Shan Li filed dissent-
ing opinion in part.

Justice Mao-Zong Huang filed dis-
senting opinion in part.

Justice Pai-Hsiu Yeh filed dissenting

opinion in part

EDITOR’S NOTE:

Summary of facts: As stipulated in
Point 1.2(2) of the “2010 Examination
and Admission Guidelines for the Volun-
teer Reserve Military Officer and Reserve
Noncommissioned Officer Examination”
based on National Planning Ordinance
No. 098003746 of December 14, 2009 is-
sued by the Ministry of National Defense,
persons with a record of conviction can-

not register for the examination.

The petitioner, A, registered for the

second session of the “2010 Volunteer
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Reserve Military Officer and Reserve
Noncommissioned Officer Examination”,
but did not pass the qualification review
conducted by the Selection Committee of
the Ministry of National Defense. Since
the petitioner committed a crime of negli-
gently causing injury in 2005, the Taiwan
Taoyuan District Court sentenced him to
50 days of Detention. In accordance with
above provision, the Selection Committee
decided that he was not admitted to the
exam due to disqualifying safety inqui-
ries. The applicant was formally before
the examination. The petitioner appealed
the decision, but in the course of admin-
istrative litigation the case was finally
dismissed. Claiming that the decision was
based on the above provision, petitioner

applied for constitutional interpretation.
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