624 J.Y. Interpretation No.714

J. Y. Interpretation No.714 ( November 15, 2013 ) =

[ Liability for Pollution produced prior to the entry into force of the Soil
and Underground Water Pollution Control Act])

ISSUE: Is Article 48 of the Soil and Underground Water Pollution Con-
trol Act which holds a polluter liable for pollution produced
prior to the entry into force of the law and which has continued
thereafter unconstitutional ?

RELEVANT LAWS:

Articles 15, 23 of the Consititution ( & /# % + 7 £~ %
- L = i) ; Article 1, Section 12 of Article 2, Article 48 of
the Soil and Groundwater Pollution Remediation Act , promul-
gated on February 2, 2000 ( 2 3£ 2 = T R34 E52 % -
Esr - Ev Lo Fe L NiE(Y FEARANLA4OE
= " - pHlw_a# ) ) ;5 Article 13 of the Waste Disposal
Act, promulgated on July 26, 1974 (& 3 4+ F32x 5% + = if
(= Ltzg= 1 - Lxpglz2#) ) ; Article 18, Article
26 of the Waste Management Act Taiwan Implemention Rules,
promulgated on May 21, 1975 and repealed on February 1,
2002 (i iFRmiz 44w Fwpl %+ Nk 52 Lk
(AtwEI P o L-pmEggd 4 - F- 0 - PR

i) ).

* Translated by Assistant Professor Huai-Ching Tsai.
** Contents within frame, not part of the original text, are added for reference purposes only.




KEYWORDS:

Soil and Groundwater Pollution Remediation Act ( + # % &
T K5 4 k2 ), the polluter pays for his own pollution (/3
4?5 i % ), right to property (B4 2 4 ) , right to work (=
¥4¢ ) , freedom to carry on business (¥ % p d ) , principle
of prohibition against retroactive laws ( j# &7 # 2 % ik
A1) , principle of protection of reliability ( iz ¥ %3 & B] ) ,
principle of proportionality (+“ &Rk B ) **
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HOLDING: Article 48 of the
Soil and Underground Water Pollution

Control Act, promulgated on February 2,
2000, provides: “The provisions of Ar-
ticles 7, 12, 13, 16 through 18, 32, 36, 38,
and 41 are applicable to acts which pol-
lute the soil and underground water oc-
curring before the entry into force of this
Act. The relevant part at issue “the provi-
sions are applicable to acts which pollute
the soil and underground water occurring
before the entry into force of this Act” is a
regulation aimed at contamination which
persisted after enactment of the said Act.
It does not violate the principle of prohi-
bition against retroactive law, or the prin-
ciple of proportionality stated in Article

23 of the Constitution, nor does it violate
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the intent of Article 15 of the Constitution
guaranteeing people’s right to work and
right to property.

REASONING: Article 48 of the

Soil and Underground Water Pollution
Control Act (hereinafter called the Soil
Pollution Act), promulgated on February
2, 2000, provides: “The provisions of Ar-
ticles 7, 12, 13, 16 through 18, 32, 36, 38,
and 41 are applicable to acts which pol-
lute the soil and underground water oc-
curring before the entry into force of this
ct.” (hereafter called the provisions at
issue). The provisions imposed a duty on
the polluter to avoid spreading pollution
and to clean up any contamination which
persisted after the entry into force of the
Soil Pollution Act, and prescribed penal-
ties and enforcement measures for violat-
ing the abovementioned duty. The provi-
sions at issue were applicable to polluters
whose acts of pollution of soil or under-
ground water occurred prior to the entry
into force of the Act (hereafter called
a pre-Act polluter). Such polluters are
deemed liable for post-Act contamination.

The intent of these provisions was to pre-
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scribe, as the regulatory object, a duty to
clean up continuing contamination. They
did not intend to distinguish pollution
which occurred before, from that which
occurred after, implementation of the Soil
Pollution Act. Indeed, if the pollution
ended before the Act was implemented,
and no more pollution occurred after the
Act came into force, then the provisions at
issue do not apply. Therefore, they cannot
be said to have violated the principle of
prohibition against retroactive law. Also,
Article 2, Section 12 of the Soil Pollution
Act provides: “ A polluter means a person
who has caused soil or underground water
contamination by acts described below:
(1) unlawful discharge, leaks, pumping,
or disposal of a contaminant; (2) acting
as a conduit for or tolerating an unlaw-
ful discharge, leak, pumping, or disposal
of a contaminant; (3) failure to clean up
contamination as required by law. When
the alleged contamination is attributable
to unlawful acts undertaken by the pol-
luter (for example, Article 13 of Waste
Management Act promulgated on July 26,
1974, Article 18 and Article 26 of Taiwan

Implemention Rules for the same Act
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promulgated on May 21, 1975, repealed
on February 1, 2002), there is no need to
make transitional regulations or take other
reasonable remedial measures to protect

legal reliability.

Most acts of soil and underground
water pollution were caused by agricul-
tural, industrial, or business operations.
The provisions at issue imposed a duty on
the pre-Act polluter to clean up, to pay
for the clean-up, and to shut down opera-
tions, because contamination persisted
after enactment of the Soil Pollution Act.
This is a restriction on people’s right to
work and right to property guaranteed by
Avrticle 15 of the Constitution, and a re-
striction on freedom to carry on business
implicit in that Article. Therefore, the Act
must be made to accord with the principle

of proportionality set out in Article 23.

The purpose of the enactment of the
Soil Pollution Act was to clean up soil
and underground water contamination,
to ensure the continued use of soil and
underground water, to improve the living

environment, and to protect public health

1 CFIRESFEFL AT R K
AAEEEDLAFE L AR EL
MEF 2 FARRE AT
*ERESNBRIZER THHELESY
LT TR A N FHE S AR
pomz g Epd TR pRRE
&

et

e

- h - L2 WG RBP]

N



(refer to Article 1 of the Soil Pollution
Act). The provisions at issue are aimed at
properly disposing of the abovementioned
soil and underground water contamina-
tion, eliminating any contamination
which existed before, and persisted after,
the Act, carrying out a complete clean-up,
whilst avoiding any spreading of the con-
tamination. The Act has a proper purpose,
and the means employed are helpful to

achieving the end.

If we do not make a pre-Act pol-
luter responsible for existing pollution,
the damage will be born by others or by
the nation. This offends social justice and
affects national finances. Therefore, the
provisions at issue make a pre-Act pol-
luter responsible for the clean-up in order
to properly resolve the issue of soil and
underground water contamination. There
being no other less restrictive means to
attain the same effect, the provisions at
issue shall be regarded as a necessary

means to achieve the legislative purpose.

Pre-Act contamination persisting
after the Act will jeopardize public health
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and the environment. Effective resolu-
tion of the issue of contamination is both
necessary and in the public interest. The
contamination caused by the pre-Act pol-
luter was illegal. By law, the polluter was
responsible to a certain degree for elimi-
nating the contamination. The provisions
at issue imposed a duty to clean-up, and
placed certain restrictions on a polluter’s
right to property. In comparison with the
public interest protected, this is not evi-
dently excessive. Overall, it does not vio-
late the principle of proportionality stated
in Article 23 of the Constitution, nor does
it violate the intent of Article 15 of the
Constitution guaranteeing people’s right

to work and right to property.

According to Article 2, Section 12
of the Soil Pollution Act, a polluter is any
person who commits acts listed in the law.
Therefore, the provisions at issue take a
person committing the abovementioned
acts as the regulatory object. Whether an
assignee of the polluter should assume the
clean-up duty is not a question within the
regulatory scheme of the provisions at is-

sue. Therefore, there is no gquestion as to
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whether the provisions at issue violate the
principle of equality by failing to distin-
guish if the duty to clean-up falls on the

polluter or an assignee.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Si-Yao Lin filed concurring
opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Chang-Fa Lo filed concur-
ring opinion.

Justice Beyue Su Chen filed concur-
ring opinion in part and dissenting opin-
ion in part.

Justice Shin-Min Chen filed dissent-

ing opinion.

EDITOR’S NOTE:
Summary of facts: Article 48 of the

Soil and Underground Water Pollution
Control Act, promulgated on February 2,
2000, provides that the said Act’s pollu-
tion control measures and related penal-

ties (8 articles in total) are applicable to
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polluters for soil and underground water
pollution occurring prior to the said Act’s

entry into force.

Petitioner A Industrial Development
Corporation merged with Taiwan Alkali
Industry Corporation (hereafter called B
Co., a now defunct corporation) in 1983
under the direction of the Ministry of
Economic Affairs. In 2004, the Tainan
City Government determined that the di-
oxin and mercury pollution of C Factory
and other facilities originally belonging
to the B Corporation, were attributable to
its processing of Pentachlorophenol and
the exposure of residual piles penetrating
the soil during the period 1965-1978, and
that the company was the polluter. It was
held responsible for liability under the
Soil Pollution Act. Since the petitioner
had merged with and absorbed its legal
personality, all general liability was to be
assumed by the petitioner. Tainan City
ordered the petitioner to pay NT$652,221
as a clean-up fee, and to provide land to
store the pollutants. The petitioner did
not comply. The cost was doubled, with

a penalty and late fee, in accordance with
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relevant rules, totaling NT$2,858,881.
The petitioner instituted an administrative
litigation to contest the order. It contended
that the Ministry of Economic Affairs had
failed to supervise the two corporations
properly, and that the Ministry’s ordering
the merger of the two corporations was
an illegal exercise of public power. The
petitioner sued for national compensation.
However, it was affirmed that all claims
were to be denied. Thereafter, a petition
for a constitutional interpretation on the
ground that the relevant law is suspected
of violating the principle of prohibition of

retroactive laws was lodged.
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