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ISSUE:  Is it unconstitutional to impose a 1.5 fold penalty on tax with-
holders who fail to file the tax withholding statement in the 
same way as on those who fail to withhold money for taxation ?

RELEVANT LAWS:
Articles 15 and 23 of the Constitution

Article 6 Section 1 Paragraph 2 of the Standards 
for Reducing Penalties in Cases of Tax Violations (revised and 
promulgated on 20 June 2002, revised and repealed on 27 May 
2011)

Article 48-3 of the Tax Collection 
Act 48 3

J. Y.Interpretations Number 399,Nos 582, 622,675 
and 698

Article 5 Section 1 
Paragraph 2 and Section 3 of the Constitutional Interpretation 
Procedure Act

.

Case regarding penalty for belated filing of tax withholding statement  
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HOLDING:  Article 6 Section 1 
Paragraph 2 of the Standards for Reduc-

ing Penalties in Cases of Tax Violations 

(revised and promulgated by the Ministry 

of Finance on 20 June 2002) provides:“In 

cases falling under Article 114 Paragraph 

1 of the Income Tax Act the penalty may 

be reduced or exempted under one of the 

following circumstances: ... 2. A tax with-

holder, who has subsequently paid up in 

full the tax that should have been withheld 

who has not within the given time limit 

to the imposition of penalty truthfully 

submitted a supplement, shall be subject 

to a 1.5 fold penalty of the insufficient 

amount (revised and repealed on 27 May 

2011). The amount of penalty has ex-

ceeded the degree of necessity and to this 

        

KEYWORDS: 
duty to withhold money for taxation , tax 
withholding statement , principle of pro-
portionality , to impose a penalty

, weighing the merit of each case , 
other appropriate measures .**
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extent is not consistent with the principle 

of proportionality under Article 23 of the 

Constitution. It violates Article 15 of the 

Constitution protecting people’s property 

right and therefore shall be inapplicable 

upon publication of this Judicial Interpre-

tation.

REASONING: The petitioner 
has filed for constitutional interpretation 

on grounds of possible unconstitutional-

ity of Article 6 Section 1 Paragraph 2 of 

the Standards for Reducing Penalties in 

Cases of Tax Violations as applied by the 

Highest Administrative Court in Decision 

No. 1000 of the year 2008 (hereinafter 

Article 6 Section 1 Paragraph 2 of the 

Standards for Reducing Penalties in Cases 

of Tax Violations issued by the Ministry 

of Finance on 20 June 2002 provides: In 

cases falling under Article 114 Paragraph 

1 of the Income Tax Act the penalty may 

be reduced or exempted under one of the 

following circumstances: ... 2. A tax with-

holder, who has subsequently paid in full 

the tax that should have been withheld but 

was not or insufficiently withheld, and 
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who has not within the given time limit 

to the imposition of penalty truthfully 

submitted a supplement, shall be subject 

to a 1.5 fold penalty. (hereinafter re-

ferred to as disputed clause, subsequently 

repealed on 27 May 2011). An affirmed 

final decision, though not in direct refer-

ence to the disputed clause, should be 

viewed as applying such clause in essence 

and may be an object for constitutional 

interpretation if the disputed clause may 

be regarded as forming the partial basis of 

the decision (see Judicial Yuan Interpreta-

tions Number 399, Number 582, Number 

622, Number 675 and Number 698).

Tax withholders are obliged to with-

-

ments. Violations of these two obligations 

apparently cause different degrees of 

harm to national revenues and the mainte-

nance of public interest in taxation.

If a tax withholder who has subse-

quently paid up in full the tax that should 

-
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the tax withholding statement, the damag-

es incurred by such late payment of with-

holding tax, though affecting the Revenue 

Service Authorities’ data management 

regarding tax liability and taxpayer’s tax 

where taxes have not been subsequently 

paid up. The fact that the penalty imposed 

by the disputed clause for the late full 

payment by a tax withholder prior to the 

administrative ruling of penalty is the 

same 1.5 fold amount as for insufficient 

withholding taxes, denies any discretion 

to Revenue Service Authorities to take 

into account the merits of each individual 

case when determining the amount of 

penalty. It obviously exceeds the neces-

sary extent and is inconsistent with the 

proportionality principle under Article 23 

of the Constitution and Article 15 protect-

ing people’s property right and shall be 

inapplicable upon the date of publication 

of this Judicial Interpretation. It should 

also be pointed out that all concerned au-

thorities shall consider the weight of each 

individual case where a tax withholder 

has subsequently paid up in full his tax 

withholding liability yet fails to file tax 
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withholding statement before a penalty is 

imposed, and adequate measures shall be 

taken in accordance with Article 48-3 Tax 

Collection Act and the Proportionality 

Principle.

The petitioner also claims pos-

sible violation of the Constitution, thus 

requesting an interpretation of Article 

8 Paragraph 11 of the Income Tax Act: 

The term "income from sources in the 

Republic of China" used in this Act refers 

to income of the following categories: ... 

11. Any other income obtained within the 

territory of the Republic of China. .  As 

to the claim that the definition of the term 

income from sources in the Republic 

of China violates the principle of clar-

ity and definiteness of law, we find no 

clear and objective violation of the Con-

stitution. Petitioner furthermore claims 

that the mentioned provision violates the 

decision inappropriately considers the 

payment of satellite transmission fees to a 

foreign organization to be income from 

sources in the Republic of China . Since 

the admission of facts and application of 
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laws are determined by the courts, this 

issue is not within the scope of Article 5 

Section 1 Paragraph 2 of the Constitu-

tional Interpretation Procedure Act and 

therefore should be dismissed according 

to Section 3 of that Article. 

-

curring opinion.

-

ring opinion.

Justice Chang-Fa Lo filed concur-

ring opinion in part and dissenting opin-

ion in part.

dissenting opinion in part.

Justice Si-Yao Lin filed dissenting 

opinion, in which Justice Ming Chen and 

Justice Hsi-Chun Huang joined.

EDITOR’S NOTE:
Summary of facts: Summary of 

facts: The petitioner A was the responsible 

person at TVBS Company from 2000 to 

2003 and therefore the tax withholder un-

der the Tax Law. In the preceding year the 

Company paid satellite transmission fees 

to a foreign enterprise but failed to with-

A 89 92

B

88 20%
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hold 20% tax in accordance with Article 

88 of the Income Tax Act. The National 

Taxation Bureau of Taipei, Ministry of 

Finance, ordered him to pay up the insuf-

withholding statements of the respective 

years. The petitioner has subsequently 

paid up the insufficient withholding 

amount but did not within the given time 

limit file the tax withholding statements. 

The National Taxation Bureau of Taipei 

therefore imposed a 1.5 fold penalty of 

more than NTD$ 20,000,000 according to 

Article 114 Paragraph 1 Income Tax Act 

and Article 6 Section 1 Paragraph 2 of the 

Standards for Reducing Penalties in Cases 

of Tax Violations. The petitioner did not 

accept this ruling of penalty and initiated 

administrative litigation. Upon affirma-

tion of the decision he filed petition for 

Judicial Interpretation on the constitution-

ality of the aforementioned Standards for 

Reducing Penalties in Cases of Tax Viola-

tions.

114 1

6 1 2

1.5 2


