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ISSUE:  1. Is it constitutional to not provide prompt judicial relief to a 
foreign national who is facing deportation and is being tem-
porarily detained by the National Immigration Agency ?

2. Is it constitutional to not have a court review an extension of 
a foreign national’s temporary detention ?

RELEVANT LAWS:
Article 8, Paragraph 1 of the Constitution

 Article 38, Paragraphs 1 and 8 of the Immigration Act
J.Y. Interpre-

tation Nos. 392, 588, and 636
Regulations Governing the 

*    Translated by Yen-Chia Chen and Margaret K. Lewis.
       1  Translators  note: Although or , or , 

and  all refer to a  foreign national leaving a state involuntarily, they have slightly 
different meanings. In order to convey these nuances (e.g., that  has a stronger 
tone than ), we have used different English terms for each.

       2  Translators  note:  refers to the principle that, before police or 
prosecutors carry out a compulsory measure (e.g., search, detention, or seizure), the court 
must review and approve the measure. Although sometimes translated as habeas cor-
pus,  this phrase does not refer to a legal writ whereby a person requests the court to de-
termine whether a detention is lawful i.e., . In using the translation 

principle of prior judicial review,  this concept should not be confused with the Chinese 
phrase ,  which is generally used to refer to the exclusive power held by the 
Council of Grand Justices (i.e., Taiwan s constitutional court) to review the constitutional-
ity of a statute.

**    Contents within frame, not part of the original text, are added for reference purposes only.
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Detention of Foreign Nationals
KEYWORDS: 

deportation , repatriation /  , 
foreign nationals , detention , temporary 
detention , principle of prior judicial review  

, protection of physical freedom 
, due process of law .**

HOLDING: Article 38, Para-
graph 1, of the Immigration Act (as 

amended on December 26, 2007; herein-

after the “Act”) provides, “The National 

Immigration Agency may temporarily 

detain a foreign national under any of the 

following circumstances ......” (this provi-

sion is the same as the provision promul-

gated on November 23, 2011, which pro-

vides, “The National Immigration Agency 

may temporarily detain a foreign national 

under any of the following circumstances 

......”). Under this provision, the tempo-

rary detention of a foreign national for a 

reasonable period in order to complete 

repatriation does not provide the detainee 

with prompt judicial relief. Moreover, 
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an extension of the aforementioned tem-

porary detention also is not subject to 

judicial review. These two aspects of 

the provision are both in violation of the 

meaning and purpose of physical freedom 

protection guaranteed under Article 8 of 

the Constitution, and shall be null and 

void no later than two years from the issu-

ance of this Interpretation.

REASONING: Physical free-
dom is fully guaranteed. It is a prerequi-

site to the exercise of other freedoms and 

rights protected under the Constitution, 

and a critical and fundamental human 

right. Therefore, Article 8, Paragraph 1, 

of the Constitution expressly stipulates, 

“Physical freedom shall be guaranteed to 

-

grante delicto, which shall be separately 

prescribed by law, shall any person be 

arrested or detained other than by judicial 

or police authorities in accordance with 

procedures prescribed by law. No person 

shall be tried or punished other than by 

a court in accordance with procedures 

prescribed by law. Any arrest, detention, 

trial, or punishment not carried out in ac-
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cordance with procedures prescribed by 

law may be resisted.” In order to comply 

with the meaning and purpose of the fore-

going constitutional provision, any dispo-

sition by the government that deprives or 

restricts a person’s physical freedom—ir-

respective of whether the person is facing 

criminal charges—must have a legal basis 

and also fulfill required judicial proce-

dures or other due process requirements 

(see J.Y. Interpretations Nos. 588 and 

636). Furthermore, physical freedom is a 

fundamental human right and the founda-

tion of all freedoms and rights of human-

kind. Protecting physical freedom of each 

individual, regardless of his nationality, is 

a common principle upheld by all modern 

rule-of-law states. Thus, the guarantee of 

physical freedom under Article 8 of the 

Constitution extends to foreign nationals, 

and they shall receive the same protection 

as domestic nationals.

Article 38, Paragraph 1, of the Act 

(as amended on December 26, 2007) pro-

vides: “The National Immigration Agency 

may temporarily detain a foreign national 

under any of the following circumstances 
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......” (this is the same as the provision 

promulgated on November 23, 2011: “The 

National Immigration Agency may tem-

porarily detain a foreign national under 

any of the following circumstances ......”) 

(hereinafter the “disputed provision”).  

Accordingly, the National Immigration 

Agency (hereinafter the “Agency”) may 

detain a foreign national through adminis-

trative acts.

While the term “detention” pre-

scribed in the disputed provision differs 

from criminal detention or punishment in 

nature, it confines foreign nationals at a 

certain place for a certain period of time 

in order to isolate them from the outside 

world (see Article 38, Paragraph 2, of the 

Act, and the Regulations Governing the 

Detention of Foreign Nationals). Such 

detention constitutes a form of depriva-

tion of physical freedom and a compul-

sory measure that severely interferes with 

physical freedom (see J.Y. Interpretation 

No. 392). Therefore, it must fulfill the 

required judicial procedures and other 

due process requirements in accordance 

with the meaning and purpose of Article 
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8, Paragraph 1, of the Constitution. None-

theless, given that restrictions on physical 

freedom of criminal defendants and non-

criminal defendants differ in terms of 

their purpose, methods, and degree, the 

required judicial procedures and other due 

process requirements for restrictions on 

physical freedom of non-criminal defen-

dants and of criminal defendants need not 

be identical (see J.Y. Interpretation No. 

588). A foreign national does not have the 

right to freely enter our state’s territory. 

The Agency detains foreign nationals in 

accordance with the disputed provision 

in order to repatriate foreign nationals 

as soon as possible, rather than to arrest 

and detain them as criminal suspects. In 

the event that a foreign national can be 

quickly repatriated in a short period of 

time, the Agency needs a reasonable pe-

riod of time to take care of repatriation 

related matters, such as purchasing plane 

tickets, applying for passports and other 

travel documents, contacting relevant 

institutions for assistance, and conduct-

ing other matters essential to repatriation. 

Thus, given the value judgments implicit 

in the entire legal system, it is reasonable 
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and necessary that the disputed provi-

sion provides the Agency with a reason-

able period for the repatriation operation, 

and permits the Agency to temporarily 

detain foreign nationals during this short 

period in order to prevent escape and to 

achieve quick repatriation. This is also 

an exercise of sovereignty and does not 

contravene the meaning and purpose of 

physical freedom protection under Article 

8, Paragraph 1, of the Constitution. Ac-

cordingly, such temporary detention need 

not be subject to court review. However, 

based on the meaning and purpose of 

the aforementioned constitutional provi-

sion, and in order to ensure prompt and 

effective protection, foreign nationals 

under the foregoing temporary detention 

should be afforded a remedial opportunity 

to request an immediate judicial review 

of the detention. If a detainee objects 

to the temporary detention or requests 

judicial review while under detention, 

the Agency must transfer the detainee to 

the court within twenty-four hours for 

speedy review whether detention should 

be imposed. Once a temporary detention 

is imposed via an administrative act or a 
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court ruling, the detained foreign national 

shall be notified in writing using a lan-

guage comprehensible to him. The written 

notice should provide the rationale and 

the legal basis of the detention, as well 

as the channels for requesting judicial 

relief. In order that the detainee can avail 

himself of the aforementioned procedures 

for relief to promptly and effectively pro-

tect his rights, and thus comply with the 

meaning and purpose of physical freedom 

protection under the Constitution, notice 

shall also be given to the detainee’s des-

ignated relatives or friends in Taiwan, or 

the embassy or authorized agency of the 

detainee’s national origin. With regard 

to the length of the temporary detention 

for the enforcement of repatriation, the 

legislature should prescribe it by law after 

taking into consideration the time frame 

required for administrative processing and 

the practical concerns in the prerepatria-

tion operations. Nonetheless, the length 

of the temporary detention may not be too 

long so as to avoid excessively interfer-

ing with the detainee’s physical freedom. 

Moreover, the Agency’s current practice 

results in around seventy percent of de-
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tainees being repatriated within fifteen 

days (see National Immigration Agency 

Memorandum Yi-Shu-Zhuan-Yi-Lian No. 

1020011457, January 9, 2013). Given the 

foregoing considerations, the maximum 

duration for the temporary detention im-

-

teen days. 

In the event that a detainee does 

not object to or request judicial review of 

the detention during the period of tempo-

rary detention and the detention period 

is about to expire, if the Agency deems 

it necessary to continue the detention, an 

impartial and independent court shall, 

in accordance with the law, review and 

decide whether the temporary detention, 

as stipulated in the disputed provision, 

shall be extended. This is because such 

extension involves a longterm depriva-

tion of physical freedom and thus must 

comply with the due process require-

ments for physical freedom protection 

under the Constitution. Ac-cordingly, the 

Agency shall transfer the detainee to the 

court prior to the expiration of the tem-

porary detention and petition for a ruling 
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to continue the detention; thereafter, if, in 

accordance with the law, it is necessary to 

extend the detention again, such extension 

shall be handled in the same manner.

In sum, the disputed provision au-

thorizes the Agency to temporarily detain 

foreign nationals facing deportation via 

administrative acts. It is not unconstitu-

tional that the disputed provision allows a 

temporary detention for a reasonable pe-

riod due to the repatriation operation. As 

far as the necessary protection of a detain-

ee is concerned, Article 38, Paragraph 8, 

of the Act, as amended on November 23, 

2011, has already provided that the de-

language comprehensible to him; the writ-

ten notice shall contain the rationale of the 

detention, and the methods, time frame, 

and relevant authorities for requesting 

relief; and that notice shall also be given 

to the embassy or authorized agency from 

the detainee’s national origin. Neverthe-

less, the disputed provision can hardly be 

fundamental human rights of detainees 

because it does not afford temporary de-
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tainees with prompt and effective judicial 

relief. Therefore, the disputed provision 

violates due process of law under Article 

8, Paragraph 1, of the Constitution. Fur-

thermore, the disputed provision’s allow-

ance for the Agency to extend the tempo-

rary detention without court review also 

contravenes the aforementioned meaning 

and purpose of physical freedom protec-

tion under the Constitution.

Amending the laws relevant to this 

case will require a certain period of time. 

The amendment should contain a thor-

oughly studied and comprehensive set 

of supporting regulations for instance, 

whether to allow release on bail or release 

of detainees to the custody of another, as 

well as legal aid and how to structure the 

mechanisms for hearing cases, such as the 

courts’ speedy review and appellate rem-

edies. In order to preserve human dignity 

while also protecting the rights of foreign 

nationals and ensuring national security, 

the amendment should provide regula-

tions for the facilities of immigration 

detention centers and the reasonableness 

of their management. The amendment 
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should also include comprehensive regula-

tions on issues including the effect of the 

original temporary detention disposition 

when the detainee objects to or requests 

judicial review on whether to impose de-

tention, as well as whether the scope of 

judicial review should necessarily include 

the deportation decision. In light of the 

foregoing, the relevant authorities should 

review and amend the disputed provision 

and the relevant laws in accordance with 

the intent of this Interpretation within two 

years from the issuance of this Interpre-

tation. The unconstitutional portions of 

the disputed provision shall become null 

and void if they have not been amended 

within two years from the issuance of this 

Interpretation.

The petitioners contend that the term 

“detention” in Article 1 of the Habeas 

Corpus Act should include the “[immigra-

tion] detention” in the disputed provision, 

and thus a person who is not otherwise 

being arrested and detained as a criminal 

suspect may petition for habeas corpus. 

Accordingly, the petitioners challenge 

the appropriateness of the final criminal 
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judgments of the Taiwan High Court Tai-

chung Branch 99 Kang No. 300 (2010) 

and the Taiwan High Court 99 Kang No. 

543 (2010). The petitioners’ arguments 

actually dispute the appropriateness of the 

-

cally challenging the constitutionality of 

Article 1 of the Habeas Corpus Act. The 

petitioners also challenge the constitution-

ality of  Article 38, Paragraphs 2 and 3, 

of the Act (as amended on December 26, 

2007), Article 36, Paragraphs 2 to 5, and 

Article 38, Paragraph 1, Subparagraph 4, 

of the Act (as amended on November 23, 

2011), as well as Article 8 of the Habeas 

Corpus Act. However, the petitioners may 

not petition for an interpretation of these 

provisions because the courts did not ap-

the petitioners rely. The aforementioned 

portions of the petitions do not comply 

with Article 5, Paragraph 1, Subparagraph 

2, of the Constitutional Interpretation Pro-

cedure Act and shall all be dismissed in 

accordance with Paragraph 3 of the same 

Article.
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( )X

97

99 (96.12.26)

38 1

-

ring opinion.

Justice Ching-You Tsay filed con-

curring opinion.

-

curring opinion.

Justice Pai-Hsiu Yeh filed concur-

ring opinion.

concurring opinion.

Justice Chen-Shan Li filed concur-

ring opinion in part and dissenting opin-

ion in part.

Justice Chun-Sheng Chen filed 

concurring opinion in part and dissenting 

opinion in part.

Justice Chang-Fa Lo filed concur-

ring opinion in part and dissenting opin-

ion in part.

-

ing opinion.

EDITOR’S NOTE:
Summary of facts: (1) In 2008, the 

Agency issued X, a Thai national, a de-

portation order  because she provided 

false information on her immigration doc-

uments. However, X did not physically 
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leave Taiwan after receiving the order and 

was arrested in 2010. Based on Article 38, 

Paragraph 1, Subparagraph 1 (failure to 

depart the state in accordance with a de-

portation order) and Subparagraph 2 (ille-

gal entry or overstay of his period of stay 

or residence) of the Act, as amended on 

December 26, 2007, the Agency detained 

X at the Nantou Detention Center for 90 

days before X was repatriated.

(2) Y, an Indonesian national, was 

from her place of employment at the end 

of 2008. In 2010, the Agency detained Y 

based on Article 38, Paragraph 1, Sub-

paragraph 2 (overstaying her period of 

residence), of the Act. Y was detained for 

145 days before being repatriated.

While under detention, X and Y 

respectively petitioned for habeas cor-

pus but were both rejected by the courts 

on the ground that they did not meet the 

requirements of Article 1 of the Habeas 

Corpus Act because they were not ar-

rested and detained as criminal suspects. 

X and Y then respectively petitioned for 

1

2

90

( )Y  97

99

2

145

1



510 J. Y. Interpretation No.708

interpretation, arguing that the foregoing 

provisions are unconstitutional.

Note: The calculation of X’s “90-

day” detention was based on the report 

of the National Immigration Agency 

Memorandum Yi-Zhuan-Yi-Lian No. 

1000005823 (January 5, 2011) that X 

left Taiwan on June 29, 2010. However, 

later the National Immigration Agency 

Memorandum Yi-Zhuan-Yi-Lian No. 

1020042646 (March 11, 2013) indicated 

that the departure date of X was mis-

takenly reported as June 29, 2010, and 

should be corrected as November 26, 

2010. Therefore, the original 90 days of 

detention as indicated above should be 

amended to read 240 days.

X 90

100.1.5

1000005823 X

99 6 29

102.3.11 1020042646

99 6 29

99 11 26 90

240


