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J. Y. Interpretation No.706 ( December 21, 2012 ) ~*

[ Offset of input tax in cases where a business entity buys
court-auctioned goods ]

ISSUE: Is itunconstitutional where the input certificate shall be limited
to the third copy (deduction copy) of a business tax payment
slip as issued by the tax collection authority, which is not a sell-
er business entity, in the case of buying court-auctioned goods ?

RELEVANT LAWS:

Article 19 of the Constitution ( & 2 % + 4 £ ) ;Y. In-
terpretation: Nos. 622, 640, 674, 692, 703 ( # 2 x5 %
A 2B~ 52 0B NF 2 BN 24 2B K
= 0z %728 ) ; Atticle 1, Article 10, Paragraph 1 of Arti-
cle 15, Paragraphsl1-3 of Article 32, Article 33 of Value-added
and Non-value-added Business Tax Act ( 4c & %] 2 2E4¢ 5 7
FFEMZF-FESFLESF LT ES - ¥ LD 0E
-3 I % =3 -~ %=-1=1) ; Artcle 38, Paragraph 1,
Item 11 as amended and promulgated on June 22, 2011 and the
current one of Enforcement Rules of the Value-added and Non-
value-added Business Tax Act ( 4r & 4] 2 2t4c & 4] ¢ ¥ 4
EH WP S L N EY - S L - B EmiES (P

FA®—00#> "L pigrg#F)) 5 Aricles 1, 3,

* Translated by Chun-Yih Cheng.
** Contents within frame, not part of the original text, are added for reference purposes only.



472 J.Y. Interpretation No.706

60,73and 113 of Compulsory Execution Act ( 52 413 77 %
- ESFZESF A LESF oL .:_x',«‘av—ﬂ L=iE)
Item 1, Sub-item 6, Item 4 of Point 3of Enforcement Notes for
Business Tax Act as amended and promulgated on June 28,
1988 (= L= &2 1 - L Ap B gFF 2B Y EREF
AR EREF S - > 53 %~ i) ; Ministry of
Finance Letter: 1996.10.30 Tai-Tsai-Shuei No. 851921699 ( B4
FEMA LT ELD 2L CHRE AT -4 - A4 A
¥, & ) ; Points 2,4 of Handling Notes for Levying Business
Tax for Court-, Administrative Execution Agency- or Customs-
auctioned or -sold Goods (j# Fx {7 Fc#4 {7 ﬁ& B2 s BEdp §
Ry PRy FpITEL B - B % e g ) ; Usage
Rules for Government Unified Invoices:paragraph 22, Article 4
(- HER¥PHE S FH - -2 30) .
KEYWORDS:

principle of statutory taxpaying ( #& % & 1 & ) , value-
added business tax ( 4r &3] 4§ ¥ <) , receipt other than gov-
ernment unified invoice ( 2£%t- 4 & 2 4Jzd3 ) , business tax
payment slip for court-auctioned or -sold goods (i Fx4p % &
¥y Py EmsacE ), input certificate (&7 & E ) ,
offsetting output tax (A-4%4) 58 fL3f ) **




HOLDING: The provisions of
Sub-item 6, Item 4, Point 3 of the En-
forcement Notes for the Business Tax Act
as amended and promulgated by the Min-
istry of Finance on June 28, 1988 (abol-
ished on August 11, 2011) that “when a
business entity reports and pays business
tax based on the input certificate bearing
the amount of the business tax to offset
output tax, in addition to those provided
for in Article 38 of the Enforcement Rules
of this Act, acceptable certificates include:
the third

copy (deduction copy) of a business tax

6. ... court-auctioned goods ...

payment slip as issued by the tax collec-
tion authority (relisted in Item 11, Para-
graph 1, Article 38 of the Enforcement
Rules of the Value-added and Non-value-
added Business Tax Act as amended and
promulgated on June 22, 2011: *... court-
auctioned or -sold goods ...the deduction
copy of a business tax payment slip as
issued by the tax collection authority.”
The said Item was amended and prom-
ulgated on March 6, 2011, but the above
provision remains the same), and the
Ministry of Finance Letter 1996.10.30

Tai-Tsai-Shuei No. 851921699: “... 2.

J. Y. Interpretation No.706 473

B X

s Lloga 1oLl Aapigp

P rc it d AR
CRES N
FERZFEILFA (008~
Lo PR ) RN YA
r“#*ﬂﬁ.%ﬁ’u§4w%ﬁﬁ
2GR T RITF o f AR
7 mp| ¥ zikéw%aﬁ+vs%L
}IJ')&?)‘S":—,—" N eeeees JE Freeeees #ﬂ‘% %,“)f,, ’
o A M E S 2 Y E RS R 2T
(Ie38) o (x5 -00&= "
Lo pBEFF 2 A E 24 7
¥EMEE R R N EN -
J‘—fﬁ‘: [P N R #FI‘?E\‘%
P d FRECS M B 2 F SR
#whe - 0-#=2" 2 pEABIH
FIHIER 0 SIS ARRR ) B AT B
E;iﬂéﬁﬁ%Az—i:—ﬁi{
B e - ‘fffm;fﬂ‘% %%
%%%éggiﬁﬁ’ﬁmﬁwﬁﬁy
Wik ez FRATGE 0 GRITA e

b
i

4

o F Fm#]?l% %% %14-;. S $fﬁ',ﬁ§L
;ﬁ:%— g e .QL—»\F, = A f{_—,]zi fp?fﬂ,/z EY
RS- S ERIELFEA O Hies

TEE LR R A TS EIFEE Y
FIM A - = T AEA LY
%—’ffa%i’ ...... Jre ﬂ{fl:_iz P ¥ B X AR

Skl

Ti\»? $7fm/z E3 A MR T —nfﬂa g
¥4 il ol sercie s ik kY



474 J.Y. Interpretation No.706

For court-auctioned or -sold goods that
are subject to business tax, the tax col-
lection authority shall, after receiving the
amount of courtdistributed tax, issue a
“court-auctioned or -sold goods business
tax payment slip” for the same amount

. if the buyer is a business entity which
should calculate the amount of tax in ac-
cordance with Section 1, Chapter 4 of
the Business Tax Act, the deduction slip
shall be delivered to the buyer as an input
certificate to report and offset output tax.
3. As regards the amount of undistributed
business tax ... if it has been paid and the
buyer is a business entity which should
calculate the amount of tax in accordance
with Section 1, Chapter 4 of the Business
Tax Act, the tax collection authority shall
notify the buyer to apply on a special case
basis to offset the amount paid against the
output tax™ , are in breach of the Principle
of Statutory Taxpaying as enshrined in
Article 19 of the Constitution, and shall
not be applied.

REASONING: Article 19 of the
Constitution provides that the people shall

have the duty of paying taxes in accord-
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ance with law. This means that when the
State imposes a tax or provides a prefer-
ential tax deduction or exemption treat-
ment for its people, this must be based
on laws or regulations clearly author-
ized by law, prescribing the constituent
conditions of the tax such as the subject,
subject matter, tax base, tax rates, meth-
ods of payment and period of payment.
The interpretation of relevant laws by the
competent authority within its compe-
tence shall abide by the principles of the
Constitution and the meaning and purpose
of the relevant laws, and comply with the
general rules of legal interpretation. Any
interpretation that exceeds the bounds of
legal interpretation of law and that creates
tax duties not provided for under the law
is not permitted by the Principle of Statu-
tory Taxpaying under Article 19 of the
Constitution (see J.Y. Interpretation Nos.
622, 640, 674, 692 and 703).

When a business entity which is
subject to value-added business tax in
the territory of the Republic of China
sells taxable goods, it shall include the

amount of the business tax in the price of
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the goods (originally set forth in Item 1,
Point 3 of the Enforcement Notes for the
Amended Business Tax Act as amended
and promulgated on June 28, 1988 (abol-
ished on August 11, 2011); later incorpo-
rated into Paragraph 2, Article 32 of the
Value-added and Non-value-added Busi-
ness Tax Act (hereafter, Business Tax Act)
on January 26, 2011) and, pursuant to the
“Schedule for Business Entities Issuing
Sales Certificates” and upon receipt of
payment or dispatch of goods, shall issue
and deliver government unified invoices
identifying the name, address and unified
business number of the buyer business
entity and the amount of the business tax
or other certificate bearing the amount of
business tax as approved by the Ministry
of Finance (see Article 1, Paragraphs 1
and 3, Article 32, Items 1 and 3, Article
33, Business Tax Act). When paying the
price to the seller business entity, the buy-
er business entity pays the business tax
as transferred from paying the goods, and
shall, based on the certificate, be entitled
to exercise the right to offset the amount
of input tax against the amount of output

tax, and is obliged to report and pay only
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the balance. This is not conditional upon
the seller business entity reporting and
paying the business tax in time (see Para-
graph 1, Article 15, Business Tax Act). In
addition, the provision of Item 3, Article
33 of the Business Tax Act: “other certifi-
cates bearing the amount of the business
tax as approved by the Ministry of Fi-
nance” authorizes the Ministry of Finance
to approve certificates other than govern-
ment unified invoices issued in accord-
ance with the preceding two Items of the
same Article by the seller business entity

to meet practical needs.

An auction or sale under the Com-
pulsory Execution Act is made by the
Execution Court as seller, on behalf of
the debtor, to transfer, through a com-
pulsory execution procedure, the title of
the auctioned or sold goods and collect
payment for the price. If the seller is a
business entity subject to valueadded
business tax and auctions or sells taxable
goods, the auctioned or sold price shall
also include business tax (see Point 4 of
Handling Notes for Levying Business

Tax for Court-, Administrative Execution
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Agency- or Customs-auctioned or -sold
Goods). Civil compulsory execution mat-
ters are handled by court clerks together
with enforcement assistants as ordered by
judges or judicial administration clerks of
the District Court Civil Execution Depart-
ment. When the auction or sale procedure
is closed, the court clerk shall make a
record signed by the auctioneer, indicat-
ing the type and quantity of the auctioned
or sold goods, the names and addresses
of the creditor, debtor, and buyer, and
the highest bidding price (see Articles 1,
3, 60, 73, 113 of Compulsory Execution
Act). The auction or sale procedure ad-
ministered by the Execution Court in ac-
cordance with the law is rigorous. There
is public faith in the receipt of non-gov-
ernment unified invoices. The business
tax included in the auctioned or sold price
may be ascertained in accordance with the
statutory formula. Relevant information
may be verified by the above court record
(see Article 10, Business Tax Act, Points
2 and 4, Handling Notes for Levying
Business Tax for Court-, Administrative
Execution Agency- or Customs-auctioned
or -sold Goods; Item 22, Article 4, Usage
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Rules for Government Unified Invoices).
Therefore, the receipt issued by the Ex-
ecution Court to the buyer upon receipt of
the auctioned or sold price amounts to a
certificate issued by a seller business en-

tity.

Sub-item 6, Item 4, Point 3 of the
amended Enforcement Notes for the Busi-
ness Tax Act: “when the business entity
reports and pays the business tax based on
the input certificate bearing the amount of
business tax to offset output tax, in addi-
tion to those certificates provided for in
Article 38 of the Enforcement Rules of
this Act, such certificates include: 6. ...
court-auctioned goods ... the third copy
(deduction copy) of the business tax pay-
ment slip as issued by the tax collection
authority (relisted in Item 11, Paragraph
1, Article 38 of the Enforcement Rules
of the Value-added and Non-value-added
Business Tax Act as amended and prom-
ulgated on June 22, 2011: “

auctioned or -sold goods ..

. court-
.the deduction
copy of a business tax payment slip as
issued by the tax collection authority.”

The said Item was amended and prom-
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ulgated on March 6, 2011, but the above
provision remains the same; hereafter the
“Provisions™), and the Letter 1996.10.30
Tai-Tsai-Shuei No. 851921699: “... 2.
For court-auctioned or —sold goods that
are subject to business tax, the tax col-
lection authority shall, after receiving the
amount of court-distributed tax, issue a
“court-auctioned or-sold goods business
tax payment slip” for the same amount

. if the buyer is a business entity which
should calculate the amount of tax in ac-
cordance with Section 1, Chapter 4 of the
Business Tax Act, the deduction slip shall
be delivered to the buyer as an input cer-
tificate to report and offset the output tax.
3. As regards the amount of undistributed
business tax ... if it has been paid and the
buyer is a business entity which should
calculate the amount of tax in accordance
with Section 1, Chapter 4 of the Business
Tax Act, the tax collection authority shall
notify the buyer to apply on a special case
basis to offset the amount paid against the
output tax” expressly providing that the
business entity buying court-auctioned
or-sold goods shall use the third copy

(deduction copy) of the business payment
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slip as issued by the tax collection author-
ity, which is not a seller business entity,
as the input tax certificate. Furthermore,
it is a condition precedent on the tax col-
lection authority’s issuing the business tax
payment slip that the amount of business
tax should have been collected or paid,
excluding the eligibility of the receipt
issued by the court, which indicates the
type and price of the auctioned or sold
goods or to which the court record that in-
dicates the type and price of the auctioned
or sold goods has been attached, as an in-
put tax certificate. These rules contradict
Paragraph 1, Article 32 of the Business
Tax Act that a seller business entity shall
issue a certificate for the full amount of
business tax upon receipt of payment,
and Item 3, Article 33 that the Ministry
of Finance will approve the certificate is-
sued by a seller business entity, and that
the certificate shall not be limited to the
one issued by a tax collection authority.
They have prevented the buyer business
entity from offsetting the input tax which
is transferred through the auctioned or
sold price against the current output tax in

accordance with Paragraph 1, Article 15
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of the Business Tax Act, thereby affect-
ing the amount of business tax currently
payable. They create tax payment obliga-
tions without a statutory ground, and are
incompatible with the Principle of Statu-
tory Taxpaying, and thus should not be
applied.

Based on the meaning and purpose
of this Interpretation, the relevant authori-
ties shall have discussions as soon as pos-
sible, and the Ministry of Finance shall, in
accordance with Item 3, Article 33 of the
Business Tax Act, approve the eligibility
of court-issued receipts, which indicate
the type and price of the auctioned or sold
goods or to which the court record indi-
cating the type and price of the auctioned
or sold goods has been attached, as the
input tax certificate of the buyer business

entity.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Pai-Hsiu Yeh filed concur-

ring opinion.
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Justice Chang-Fa Lo filed concur-
ring opinion.

Justice Dennis Te-Chung Tang filed
concurring opinion.

Justice Si-Yao Lin filed dissenting

opinion in part.

EDITOR’S NOTE:
Summary of facts: The applicants,

A Leasing Co. and two other companies,
were buyers at certain court-auctioned
proceedings. When reporting business tax,
they submitted the receipt of civil com-
pulsory execution issued by the court to
offset business tax. The relevant tax col-
lection authorities refused to accept their
offsets on the basis of Sub-item 6, Item 4,
Point 3 of the Enforcement Notes for the
Business Tax Act as amended and promul-
gated by the Ministry of Finance in 1988,
and the Ministry of Finance Letter 1996
Tai-Tsai-Shuei No. 851921699 that in a
court-auctioned or-sold procedure, only
after the tax collection authority has actu-
ally collected the business tax amount can
the buyer business entity report and offset
the input tax with the third copy (deduc-

tion copy) of the business tax payment
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slip as issued by the tax collection author-
ity. The applicants appealed but failed in
the administrative dispute proceedings.
They believe the above provisions created
restrictions that the law does not have, vi-
olated the Principle of Statutory Taxpay-
ing and were unconstitutional; therefore,
they applied for an interpretation. The
Grand Justices accepted the cases respec-
tively, and consolidated the applications
because the unconstitutional issues raised

by the applicants were the same.



