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J. Y. Interpretation No. 702 (July 27, 2012) *

[ Lifetime disqualification from teaching due to conduct that is
inconsistent with teachers’ morals and dignity ]

ISSUE: |If a person commits an act that is inconsistent with
teachers’morals and dignity, the Act Governing Teachers pro-
hibits him/her from teaching again in his/her lifetime and ends
his/her employment if he/she is currently employed as a teacher.
Is such a provision unconstitutional ?

RELEVANT LAWS:

Article 15, 23, 158 of the Constitution ( & /% % + 7 & ~ %
-+ zZ i~ % - 3 ~#8) 50 Y. Interpretations Nos. 521,
545,584,649, and 659 (P2 F %I - -5~ %I T
BN 5T Am B Saw 4B F2 T 4 5RE) The
Act Governing Teachers as amended and promulgated on No-
vember 25, 2009: Article 11; Article 14, Paragraph 2; Article
14, Paragraph 1, Subparagraph 6; Article 14, Paragraph 3; Arti-
clel7 (#fFi2 %L - iE~ 5L if% -1~ %L ifs-
BEFEAHF -~ FLerErzg %L iE5 (Y BARL A
gL - L7 pigr a7t )) 5 The Act Governing Teach-
ers as amended and promulgated on January 4, 2012: Article
14, Paragraph 1, Subparagraph 7; Article 14, Paragraph 3 ( %

* Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.
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fied.” One such condition, as provided in
Article 14, Paragraph 1, Subparagraph
6, is met when a relevant government
agency finds a teacher has committed an
act that is inconsistent with teachers’ mor-
als and dignity. (Subparagraph 6 became
Subparagraph 7 when the Act Govern-
ing Teachers was amended on January 4,
2012.) Article 14, Paragraph 1, Subpara-
graph 6 is consistent with the constitu-
tional requirement that the meaning of
the law be clear to the public. Article 14,
Paragraph 3 of the Act Governing Teach-
ers requires that schools, after reporting to
the government agency in charge of edu-
cation administration and securing its ap-
proval, dismiss teachers whom a relevant
government agency has found to have
committed an act inconsistent with teach-
ers’ morals and dignity. (Article 14, Para-
graph 3 was not fundamentally changed
when the Act Governing Teachers was
amended on January 4, 2012.) Article 14,
Paragraph 3 restricts the right to work, but
is consistent with the principle of propor-
tionality guaranteed by Article 23 of the

Constitution and the constitutional protec-
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tion of the right to choose an occupation.
However, the prohibition on teaching
after committing an act inconsistent with
teachers’ morals and dignity contradicts
the principle of proportionality guaranteed
by Article 23 of the Constitution and shall
become invalid within a year of the date

on which this interpretation is announced.

REASONING: Article 15 of the
Constitution protects the right to work,

including the right to choose and pursue
an occupation. If the law imposes some
conditions on the right to choose and
pursue an occupation, such conditions
constitute restrictions on those rights.
The principle of clarity requires that such
restrictions be set out clearly in laws and
regulations. Moreover, the principle of
clarity allows the legislature, after weigh-
ing the complexity of society and the
propriety of application in specific cases,
to use general terms in the statutory lan-
guage as long as the meanings of such
terms are (a) not difficult to understand,
(b) foreseeable for the people affected,

and (c) subject to judicial review. (Inter-
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pretations Nos. 521, 545, and 659) The
question of whether a particular restric-
tion on the right to choose and pursue an
occupation is constitutional is governed
by various standards. Whether a particular
standard governs the constitutionality of
a restriction depends on the content of the
restriction. If a particular restriction sets
out subjective requirements for an occu-
pation, the principle of proportionality, as
provided for in Article 23 of the Constitu-
tion, requires the purpose to be important
to the public interest and the means to be
necessary. (Interpretations Nos. 584 and
649)

Article 14, Paragraph 1, Subpara-
graph 6 of the Act Governing Teachers, as
amended on November 25, 2009, provides
that “a teacher may not be dismissed by
his/her employer unless... he/she is found
by a relevant government agency to have
committed an act that is inconsistent with
teachers’ morals and dignity.” (hereafter
referred to as the First Disputed Provi-
sion) (Subparagraph 6 became Subpara-
graph 7 after the Act Governing Teachers
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was amended on January 4, 2012.) The
First Disputed Provision was enacted be-
cause an individual had violated the ethi-
cal norms so seriously that it was no lon-
ger appropriate for him to be employed as

a teacher.

As it is impossible for the Legisla-
tive Yuan to set out comprehensive rules
for ethical norms and the circumstances
of every violation, the Legislative Yuan
chose to set out the rule using “broad
legal concepts” (unbestimmte Rechts-
begriffe). The specific meanings of such
broad legal concepts may be spelled out
in each case by institutions that are prop-
erly constituted and unbiased according to
both their professional knowledge and the
general consensus of society. An example
of such an institution is the teacher evalu-
ation committee of each school, estab-
lished by Article 11 and Article 14, Para-
graph 2 of the Act Governing Teachers;
Article 20 of the University Act; and the
Regulations Establishing Committees for
the Evaluation of the Teachers Working at
Public High Schools, Public Junior High
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Schools, and Public Elementary Schools .

In addition, through education and
the many statutes, regulations, and volun-
tary commitments made by members of
the teaching profession (Article 17 of the
Act Governing Teachers; the Regulations
on the Evaluation of the Teachers Work-
ing at Public High Schools, Public Junior
High Schools, and Public Elementary
Schools; and the Self-Regulation Com-
mitments Made by All Teachers in the Na-
tion), teachers are able to foresee whether
a particular act or omission is inconsistent
with teachers” morals and dignity. In ad-
dition, many cases in which teachers have
behaved in a way inconsistent with the
morals and dignity of their profession
have arisen in practice, including engag-
ing in sexual harassment, corporal pun-
ishment, cheating on examinations, and
plagiarism. These cases allow teachers to
foresee whether a particular act or omis-
sion is inconsistent with the morals and

dignity of their profession.
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In conclusion, the meaning of “in-
consistency with teachers’ morals and

)

dignity,” as provided for in the First
Disputed Provision, is (a) not difficult to
understand, (b) foreseeable for the people
who are affected, i.e., teachers, and (c)
subject to judicial review. Therefore, the
First Disputed Provision is consistent with
the principle of clarity. However, in light
of the clear patterns established in cases
of behavior inconsistent with teachers’
morals and dignity, these types of behav-
ior should be set out clearly in a statute to
ensure the highest level of foreseeability.
Such a statute should be reviewed and

amended as society changes over time.

Article 14 of the Act Governing
Teachers sets out the legal effects of the
First Disputed Provision. The first half
of Article 14, Paragraph 3 prohibits any
teacher who commits any act or omission
inconsistent with teachers’ morals or dig-
nity from being hired as a teacher again
in his/her lifetime. (The same is provided
for in the first half of Article 14, Para-

graph 3 of the Act Governing Teachers as
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amended on January 4, 2012, which is re-
ferred to hereafter as the Second Disputed
Provision.) The second half of Article 14,
Paragraph 3 obliges all schools to fire any
teacher who commits any act or omis-
sion inconsistent with teachers’ morals or
dignity. (The same is provided for in the
second half of Article 14, Paragraph 3 of
the Act Governing Teachers as amended
on January 4, 2012, which is referred to
hereafter as the Third Disputed Provi-
sion.) In other words, any teacher fired by
any school for violating the First Disputed
Provision may not be hired by any school

as a teacher in his/her lifetime.

The obligation of a school to fire a
teacher for violating the First Disputed
Provision and the prohibition against em-
ploying the individual again as a teacher
are subjective restrictions on the freedom
to choose one’s occupation. The question
of whether such restrictions are consis-
tent with the principle of proportionality
depends, first, on the question of whether
the restrictions serve the public interest

in an important way. Article 158 of the
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Constitution of the Republic of China
admonishes the government to formulate
and realize educational and cultural poli-
cies that, among other things, develop
the spirit of self-governance and morals
among the citizenry. Such an admonition
is recognition of the foundational impor-
tance of education, as education is the key
to improving the overall quality of the
citizenry and raising the level of the cul-

ture of a nation.

The Second and Third Disputed
Provisions, requiring all schools to fire
any teacher whose conduct is inconsistent
with teachers’ morals and dignity, are
promulgated for the purpose of ensuring
students’ right to receive good education
and realizing the admonition provided
for in the Constitution of the Republic of
China. In other words, the purpose of the
Second and Third Disputed Provisions is
indeed important to the public interest and
therefore a legitimate purpose. (See also
Interpretation No. 659)
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Respecting teachers is a long tradi-
tion of our country, and students respect
teachers for more than their knowledge
and skills. If a teacher’s conduct seri-ous-
ly deviates from the common moral stan-
dards and good customs of the majority
of society, he/she sets a bad example both
for his/her students and for society. The
Second and Third Disputed Provisions
impose serious punishment on teachers
whose conduct is inconsistent with teach-
ers’ morals and dignity in order to achieve
the aforementioned purposes. As to the
questions of whether the means are neces-
sary and whether the restrictions are too
strict, the Second and Third Disputed Pro-

visions should be examined separately.

Under the existing law, there are
various punishments for teacher miscon-
duct. For example, Article 4 of the Regu-
lations on the Evaluation of the Teachers
Working at Public High Schools, Public
Junior High Schools, and Public Elemen-
tary Schools punishes any teacher who
commits minor misconduct by freezing

his/her salary level. In addition, Article 6
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punishes any teacher whose false speech
or misconduct harms the school’s reputa-
tion by formal admonition, any teacher
who commits misconduct that harms the
reputation of the teaching profession as a
whole by making formal records of such
misconduct, and any teacher who com-
mits misconduct that seriously harms the
reputation of the teaching profession as a
whole by making formal records of such
serious misconduct. The misconduct pun-
ishment system indicates that the nature
of a teacher’s misconduct has to be very
serious to constitute “an act that is incon-
sistent with teachers’ morals and dignity.”
As a result, teachers” misconduct must be
serious enough to amount to “adversely

affecting teacher’s morals and dignity.”

The Act Governing Universities
does not provide for a similar evalua-
tion mechanism. However, through the
Regulations on Teachers’ Evaluation, a
self-governance mechanism authorized
by Act 21 of the Act Governing Univer-
sities, various types of punishment also

exist for teachers’ misconduct that does
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not reach the level of “adversely affecting
teacher’s morals and dignity.” In addi-
tion, Article 14, Paragraph 3 of the Act
Governing Teachers provides for the same
legal consequences for all the types of
misconduct listed in Article 14, Paragraph
1. Therefore, the misconduct referred to
by the First Disputed Provision should be
as serious as the other types of miscon-
duct listed in Article 14, Paragraph 1. The
Third Disputed Provision, which requires
schools to fire teachers who commit seri-
ous misconduct, is a restriction as to the
subjective requirements (or qualifica-
tions) that is the most lenient measure to
achieve the same purpose. Therefore, the
provision is consistent with the principle
of proportionality as provided for in Ar-
ticle 23 of the Constitution and does not
violate the constitutional protection of the

right to work.

The Second Disputed Provision
prohibits all schools from rehiring a
teacher who has committed misconduct
and therefore deprives such teachers of

any opportunity to become a good teacher
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and adversely affects the development of
their character. If the teacher, after being
punished by the school and relevant au-
thorities, repents and can become a good
teacher, such a transformation would
exemplify the benefits of education for
students and society as a whole. However,
the Second Disputed Provision prohibits
any such teacher from teaching again in
his lifetime without providing for any
exception under which such an individual
can teach again, after the passage of a rea-
sonable period of time and after satisfying
certain conditions that indicate his/her
repentance. The lack of such an excep-
tion restricts the right to work beyond the
extent necessary; therefore the provision
is inconsistent with the principle of pro-
portionality as provided for in Article 23
of the Constitution. The relevant authori-
ties should review and revise the Second
Disputed Provision within one year of the
promulgation of this interpretation. If the
relevant authorities fail to complete such
a review and revision within one year of
the promulgation of this interpretation,

the Second Disputed Provision loses its
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legal effect from that date.

Justice Chang-Fa, Lo filed concur-
ring opinion.

Justice Yeong-Chin, Su filed con-
curring opinion in part and dissenting
opinion in part.

Justice Chen-Shan, Li filed dissent-
ing opinion in part.

Justice Mao-Zong, Huang filed dis-
senting opinion in part.

Justice Pai-Hsiu, Yeh filed dissent-
ing opinion in part.

Justice Shin-Min, Chen filed dis-

senting opinion in part

EDITOR’S NOTE:
Summary of facts: Article 14, Para-

graph 1 of the Act Governing Teachers, as
amended and promulgated on November
25, 2009, provides that “a teacher may not
be dismissed by his/her employer unless
one of the following conditions is satis-
fied.” One such condition is, as provided
in Article 14, Paragraph 1, Sub-Paragraph
6, that a teacher is found by a relevant

government agency to have committed
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an act inconsistent with teachers’ morals
and dignity. (Sub-Paragraph 6 became
Sub-Paragraph 7 when the Act Govern-
ing Teachers was amended on January
4, 2012.) The second half of Article 14,
Paragraph 3 of the Act Governing Teach-
ers requires that schools, after reporting
to the government agency in charge of
education administration and securing
its approval, dismiss teachers found by a
relevant government agency to have com-
mitted an act inconsistent with teachers’
morals and dignity. The first half of Arti-
cle 14, Paragraph 3 of the Act Governing
Teachers prohibits such persons to teach

again in their lifetime.

The applicant was a married male
who had taught at a public senior high
school. While employed as a teacher, he
had served as a counselor at the summer
camp held by his school in July 2009,
during which time he had been accused of
raping a student. After an investigation,
his school terminated his employment
effective September 2010 on account of
violating Article 14, Paragraph 1, Sub-
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Paragraph 6 of the Act Governing Teach-
ers. When the Ministry of Education af-
firmed his school’s decision to terminate
his employment, the applicant duly ob-
jected and litigated his school’s decision
in administrative courts. After exhausting
all administrative remedies, the applicant
applied for a Constitutional Interpretation,
asserting that the provisions aforemen-
tioned were inconsistent with the prin-
ciple of proportionality as provided for
in the Constitution and the right to work

protected by the Constitution.
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