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J. Y. Interpretation No.701 (July 6, 2012 ) =

[ Discrimination on itemized deductions of medical expenses for long-
term care Principle of Equality, Right of Equality, Right of Survival ]

ISSUE: Is the requirement limiting the itemized deductions of medical
expenses for long term care of disabled persons to expenses
paid to health care providers prescribed in the Income Tax Act
unconstitutional ?

RELEVANT LAWS:

Articles 7, 15, 155 of the Constitution ( &2 % = i ~ % L 7
i~ % - 7 7 1) ;JY. Interpretations Nos. 682, 694 ( &
FIRBE S N8 § 4w Efa®) ; first part of Ar-
ticle 17, Paragraph 1, Subparagraph 2, Item 2, Division 3 of the
Income Tax Act revised and publicized on December 28, 2005
and December 26, 2008 ( #77 fix % -+ = £ % - 3 ¥ - &
F-2p 23w (¢ EA AR, Lt gLt oL AapE
{t-Fglt-r-LtapigpradF) ),
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right of equality ( ¥ % 4# ) , rght of survival ( 2 3 & ) ,
medical expenses ( %5 % ¥ ), mental dsability ( 2 4% ) ,
persons in a vgetative state (&4~ ~ ) , long-term care ( & #y

PE 3£ ) , health care providers ( % F I 1) , discrimination ( £

* Translated by Huai-Ching Tsai.
** Contents within frame, not part of the original text, are added for reference purposes only.
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LA RIEF )

w| #38 ) , preferential tax treatment (A& i & ) , Tax Avoid-
ance (¥ fif ) , cost of tax collection (##x= ) , Item-

ized deductions ( 71| # 3-*% %7 ) , persons in long-term care ( %

HOLDING: The first part of
Article 17, Paragraph 1, Subparagraph
2, Item 2, Division 3 of the Income Tax
Act revised and publicized on Decem-
ber 28, 2005 provides: “.....(2)Itemized
Deductions: ..... 3.Medical Expenses:
The medical expenses deductible by a
taxpayer, spouse, and supported family
members are limited to public hospitals,
contract hospitals of the Civil Servants
Insurance Plan, contract hospitals of the
Labor Insurance Plan, and hospitals with
sound accounting records certified by the
Ministry of Finance (The name of the said
“contract hospitals of the Civil Servants
Insurance Plan, and contract hospitals
of the Labor Insurance Plan” has been
revised and publicized on December 26,
2008, as “contract hospitals of the Public
Health Insurance Plan,” with the same
legislative intent.). For the medical ex-

penses of disabled persons in need of
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long-term care (e.g. persons with mental
disability, persons in a vegetative state,
persons with severe chronic psychosis,
persons bedridden as the result of a stroke
or other severe disease) to be eligible for
itemized deductions, they must have been
paid to health care providers prescribed in
the abovementioned provision, thus disal-
lowing deduction for medical expenses
paid to other lawful health care providers.
The said provision is inconsistent with the
principle of equality in Article 7 of the
Constitution, and to the extent that such
inconsistency exists, the said provision

shall not be applicable.

REASONING: Atrticle 7 of the
Constitution provides that the right to
equality of the people shall be protected.
The determination as to whether the stipu-
lations of a law are in accordance with
the requirement of protection of the right
to equality should be decided inasmuch
as the purpose of the discrimination is
in accord with the Constitution, that is,
whether between the distinctions created
and the stated purpose of the law there is

a certain degree of connection. (see J.Y.
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Interpretations Nos. 682 and 694).

The first part of Article 17, Para-
graph 1, Subparagraph 2, Item 2, Division
3 of the Income Tax Act revised and pub-
licized on December 28, 2005 provides:
“ The net consolidated income of an
individual equals the gross consolidated
income, as computed in accordance with
the preceding three Articles, subtracted by
the following exemptions and deductions:

""" IT ~ deductions: a taxpayer
apart from according to the standards
for deductions listed below or one of the
itemized deductions listed below, and de-
ducting special deductions:

..... (2)Itemized Deductions: .....
3.Medical Expenses: The medical ex-
penses deductible by a taxpayer, spouse,
and supported family members are lim-
ited to public hospitals, contract hospitals
of the Civil Servants Insurance Plan,
contract hospitals of the Labor Insurance
Plan, and hospitals with sound account-
ing records certified by the Ministry of
Finance (The name of the said “contract
hospitals of the Civil Servants Insur-

ance Plan, and contract hospitals of the
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Labor Insurance Plan” has been revised
and publicized on December 26, 2008, as
“contract hospitals of the Public Health
Insurance Plan,” with the same legislative
intent, hereafter called “the provision at
issue”)., This provides that for the medi-
cal expenses of a taxpayer, spouse, and
supported family members to be eligible
for itemized deductions, it must be paid
to health care providers prescribed in the
abovementioned provision. For the medi-
cal expenses of disabled persons in need
of long-term care (e.g. persons with men-
tal disability, persons in a vegetative state,
persons with severe chronic psychosis,
persons bedridden as the result of a stroke
or other severe disease; hereinafter called
persons in long-term care), the provision
at issue allows itemized deduction only
for expenses paid to the abovementioned
health care providers and excludes ex-
penses paid to other lawful health care
providers. As a result, there is discrimina-
tion against patients receiving medical
care from other health care providers. The
scope of this Interpretation is confined to
whether such discrimination violates the

principle of equality guaranteed by Article
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7 of the Constitution.

Article 15 of the Constitution pro-
vides that the right of survival of the peo-
ple shall be protected. Article 155 of the
Constitution provides that elderly persons,
feeble and disabled persons incapable of
being self-sufficient and victims of ma-
jor catastrophes shall be liable to receive
adequate help and relief from the govern-
ment. There are many measures of assis-
tance that can be taken by the government
to protect people’s survival and life, pref-
erential tax treatment being one such. Ac-
cording to the provision at issue, medical
expenses paid by a taxpayer for persons in
need of longterm care may be permitted
for inclusion in itemized deduction only
if they were paid to the abovementioned
health care providers, whilst expenses
paid to other lawful health care provid-
ers not listed above are not allowed. This
is due to a disparity in the distribution
of the nation’s medical resources and a
limitation on the geographic spread of the
abovementio-ned health care providers.
As such the provision frustrates the con-

stitutional intent of granting equal protec-
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tion of the right of survival for persons in
need of long-term care. Therefore, wheth-
er the discriminatory measures taken by
the said provision violate the principle
of equality should be scrutinized closely.
To be consistent with the Constitution’s
principle of equality, not only there shall
be a legitimate government purpose, there
must also be a substantial connection be-
tween the discriminatory measure taken

and the purpose it aims to achieve.

The purpose of the provision at
issue in classifying health care provid-
ers for itemized deduction was to avoid
superfluous claims and to guard against
tax avoidance. Furthermore the medi-
cal expenses of taxpayers are numerous
and complicated, whilst the manpower of
the tax agencies is limited and unable to
verify all medical bills. In order for tax
agencies to have a firm and accurate grip
on all medical expense claims, also, in
light of the verifiability of the abovemen-
tioned health care providers given their
sound accounting system which can fa-
cilitate tax audits, it was determined that

itemized deduction for medical expenses
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should be allowable only for expenses
paid to the abovementioned health care
providers (Letter of Ministry of Finance,
Tai_Chai_Sui No. 09900181230, issued
on July 8, 2010). Yet the nature of medi-
cal expenses for persons under long-term
care is an expense essential for survival.
They should be deductible when calculat-
ing net taxable income. There should be
no difference solely because it was paid
to a lawful health care provider other than
the abovementioned health care provid-
ers. Also, whether it is a genuine medi-
cal expense may be reviewed by the tax
agencies. The review will not add onerous
administrative costs to the collection of
taxes. Therefore, the benefit for tax en-
forcement generated by the discrimination
of the provision at issue is not significant,
yet it has an adverse and substantial effect
on the right of survival of persons in long-
term care. It cannot be said that this is in
line with the intent of the Constitution.
Therefore, with regard to the provision at
issue limiting itemized deduction of medi-
cal expenses for long-term care to ex-
penses paid to the abovementioned health

care providers and disallowing expenses

22Tk

FRAT A& BEFRAT AL L
LA FRrra G TLAR o RATRF
BR Ll AR M T AT B
A LF LR 0 F R 4B
AR A o kR TATE 2L
W BB AL R R A R R

~@%’Nx“ £ A R 2
ERES SV ST ER 25 0N 1 &
%%%ﬁ%%ﬂ%éﬂ_ﬁﬁiiﬂ°
L RTREEYRELLFHFS
PR B R BT G U R B e
‘% ca I HERR g F R F
Y@ B A AuFEL S8

3

Bp i EAE AR M BE

BoETERMZA AP AL ER

SRy SR



paid to other lawful health care providers,
there is no substantial connection between
the discriminatory measures taken and the
purpose it aims to achieve. The said pro-
vision is inconsistent with the principle of
equality in Article 7 of the Constitution.
To the extent that such inconsistency ex-
ists, the said provision shall not be appli-

cable.

Justice Mao-Zong, Huang filed con-
curring opinion.

Justice Shin-Min, Chen filed con-
curring opinion.

Justice Chang-Fa, Lo filed concur-
ring opinion.

Justice Dennis Te-Chung, Tang filed
concurring opinion in part and dissenting
opinion in part.

Justice Huang, Hsi-Chun filed dis-
senting opinion, in which Justice ChiM-

ing, Chih joined.

EDITOR’S NOTE:
Summary of facts: Petitioner A list-

ed NT$680,000 in expenses for long-term
medical care for relatives he supported

as an itemized deduction in his 2005 in-
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come tax return. Persuant to the first part
of Article 17, Paragraph 1, Subparagraph
2, Item 2, Division 3 of the Income Tax
Act revised and publicized on December
28, 2005, the Northern District Office of
the National Taxation Bureau, Ministry of
Finance determined that NT$460,000 of
the said deductions were neither medical
expenses, nor receipts issued by statuto-
rily defined health care facilities, hence
it disallowed the deduction and levied an
additional tax of NT$1,950.

The petitioner disagreed. The pe-
titioner claimed that the said medical
expenses were home care with hospital
assistance, including regular visits and
examinations by hospital staff—who per-
formed actions such as replacing medical
materials such as gastric tubes and respi-
ratory tubes (pus suction bags, oxygen
and respiratory tubes) —, service expens-
es for personal care and tube feeding, and

traffic expenses for medical staff.

The result of a re-examination found
that some NT$20,000 receipts were is-

sued by statutorily defined health care
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facilities and hence were allowable medi-
cal expenses, while the rest of the claimed
deductions were still not allowable. The
petitioner was not satisfied with this deci-
sion and filed an administrative lawsuit.
He is of the opinion that the provision
at issue allowing deduction for medical
expenses only for limited health care fa-
cilities violates the principle of equality in
the Constitution. Therefore, after exhaust-
ing all remedies, he petitioned for a con-

stitutional interpretation.
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