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ISSUE:  Is it unconstitutional to determinethe evaded taxamount without  

reported or under-reported ?

RELEVANT LAWS:
Article 19 o  the Constitution  Judicial 
Yuan Interpretations No. 420, 460, 496, 519, 597, 625, and 660 

Article 15 Paragraph 1, Article 33, Article 
35 Paragraph 1, Article 43 Paragraph 1 Subparagraph 3, and 
Article 51 Paragraph 1 Subparagraph 1 o  the Value-Added 
and Non-Value-Added Business Tax Act

Article 48-1 Paragraph 1 o  the Tax Levy Act
Article 52 Paragraph 2 Sub-

paragraph 1 o  the En orcement Rules or the Value-Added and 

*    Translated and edited by Lawrence L Lee.
.

Case concerning Unreported Business and Underreported Business Tax 
Penalties Principle o  Taxation by Law  
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Non-Value-Added Business Tax Act
Ministry o  

Finance letter o  October 19, 2000, No. 890457254
.

KEYWORDS: 
principle o  taxation by paw ), value-added 
and non-value-added business tax act 

, periodically impose tax , practice 
business without applying or business registration in accor-
dance with regulations , 
input tax , reporting obligation , 
examine automatically ( ), tax evasion ine

.**

HOLDING:

19, 2000, No. 890457254, Article 52 

-

(revisions promulgated on June 7, 2000) 

taxable income under Article 51 Para-

on September 1, 1995) is consistent with 

Article 15 Paragraph 1, Article 33, Article 
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35 Paragraph 1, Article 43 Paragraph 1 

Subparagraph 3, and Article 51 Paragraph 

-

tution.

REASONING:
Constitution regulates that people shall 

-

dance with law. The Constitution stipu-

lates that when the state imposes the duty 

to pay tax upon people or gives people tax 

tax rate.  

However, because it is actually 

impossible to set out all technical and 

detail matters in the laws, it is necessary 

competent authority has the right to inter-

pret relevant laws. As long as the inter-
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pretation is conducted in accordance with 

-

Interpretations No. 420, 460, 496, 519, 

597 and 625).

The Business Tax Act, which was 

amended and promulgated on August 2, 

1, 1995, was renamed as the Value-Added 

and Non-Value-Added Business Tax Act 

Tax Act). Article 51 (revised on Decem-

ber 8, 2010 to reduce the statutory pen-

alty, Paragraph 2 was added on January 

Tax Act states that “the taxpayer shall be 

-

tion as required.”  

According to Article 52 Paragraph 2 
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promulgated on June 7, 2000 and later 

the Value-Added and Non-Value-Added 

Business Tax Act promulgated on October 

-

ditional tax amount that needs to be paid, 

as determined by the competent tax levy-

ing agency based on all the investigation 

documents” (on June 22, 2011revised as 

“the additional tax amount that needs to 

be paid, as determined by the competent 

tax levying agency based on all the inves-

tigation documents, including the input 

tax application regulated in Article 35 and 

tax calculated  in accordance with Article 

-

”). 

As the competent tax levying agen-

later issued a letter on October 19, 2000 

No. 890457254 stating in illustration 3: 

“In accordance with Article 35 Paragraph 
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whether any sales amount is accrued, 

tax returns to the competent tax levying 

agency concerning its sales amount, tax 

owed, or overpayment, with tax deduction 

and other related documents attached. In 

event that a business operator should be 

and subject to penalties accordingly, but 

a business operator provides valid input 

and discovered, no output tax amount may 

be deducted by the tax levying agency in 

calculating the tax shortage.”

  

Based on the letter, the deductible 

taxpayer has reported in accordance with 

Tax Act.  With regard to the determina-
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Act, it is already stated in J. Y. Interpre-

tation No. 660that there is no violation 

the constitution, lies not within the scope 

Pursuant to Articles 14, 15, 16, 19, 

-

or overpaid in the given period is thus 

determined (see Judicial Yuan Interpreta-

tion No. 685).  In addition, the “input tax 

tax in the same period under Article 15 

-

mised on the condition that the registered 

business operator has obtained the valid 
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-

tion to the competent tax levying agency 

within the registration period, based on 

which the business tax owed or overpaid 

in the same period is calculated (see Judi-

cial Yuan Interpretation No. 660).  

-

ing business without legal business regis-

tration, unless he makes up the business 

levying agency, may apply Article 48-

-

As to a business operator, who 

in accordance with the regulations, the 
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disputed letter integrates Article 15 Para-

graph 1, Article 33, Article 35 Paragraph 

1, Article 43 Paragraph 1 Subparagraph 

Business Tax Act, as well as Article 29, 

Tax Act by stipulating that only those who 

prescribed period may deduct output tax.  

This is in line with the periodical imposi-

-

-

the business operator to the consumer and 

taxation.  Giving business operators who 

the same legal status as those who act in 

accordance with law would destroy the 

registration and declaration system.   The 

disputed letter at issue  stipulating that 
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business operator’s legal obligations and 

-

-

stitution.

In the present case, one petitioner 

Tax Act, indicating that a business opera-

not registered properly, he is required to 

-

890457254, would violate the constitu-

interpretation.  However, given that the 

-
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Act objectively contravenes the Constitu-

tion and the above-mentioned Ministry 

individual case, not a legal directive, the 

are not met. Based on Article 5 Section 1 

-

tutional Interpretation Procedure Act, this 

reviewed.

-

ring opinion.

opinion.

-

senting opinion, in which Justice Chen-

Shan Li joined.

opinion.

dissenting opinion.

EDITOR’S NOTE:
A
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Central Taiwan Province under the Minis-

-

conduct,  According to the Business Tax 

-

ed tax amount. Moreover input tax deduc-

tion was not allowed when calculating the 

890457254.  Subsequently, a business 

tax amounting to over NT$ 160,000 was 

than NT$ 497,000.When petitioner B was 

-

Taiwan Province under the MOF also 

based on above letter did not permit her 

input tax deduction when calculating the 

tax  amounting to over NT$ 1,200,000 

than NT$ 3,000,000.These two petition-

ers initiated administrative litigation, but 

-
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-

put tax deduction.


